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AGENCY:  Office  of  Education,  De¬ 
partment  of  Health,  Education,  and 
Welfare. 

ACTION:  Final  regulation. 

SUMMARY:  This  document  sets  forth 
the  requirements  governing  the 
awarding  of  Federal  assistance  to 
school  districts  related  to  certain  types 
of  children  receiving  free  public  educa¬ 
tion  in  areas  affected  by  Federal  activ¬ 
ities.  They  are  being  promulgated  to 
bring  current  regulations  into  confor¬ 
mance  with  the  amendment  to  Pub.  L. 
81-874  made  by  Pub.  L.  93-380.  The 
effect  of  the  regulation  is  to  provide 
entitlements  for  handicapped  children 
residing  on  Indian  lands  or  whose  par¬ 
ents  are  in  the  uniformed  services  and 
for  educationally  deprived  children 
who  live  in  and/or  w'hose  parents  are 
employed  on  federally  assisted  low- 
rent  public  housing  property. 

EFFECTIVE  DATE:  Pursuant  to  sec¬ 
tion  431(d)  of  the  General  Education 
Provisions  Act,  as  amended  (20  U.S.C. 
1232(d)),  this  regulation  has  been 
transmitted  to  the  Congress  concur¬ 
rently  with  the  publication  in  the  Fed¬ 
eral  Register.  That  section  provides 
that  regulations  subject  thereto  shall 
become  effective  on  the  forty-fifth  day 
following  the  date  of  such  transmis¬ 
sion,  subject  to  the  provisions  therein 
concerning  Congressional  action  and 
adjournment. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  L.  Stormer,  Division  of 
School  Assistance  in  Federally  Af¬ 
fected  Areas,  telephone  202-245- 
8427. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  305(aKl)  of  the  Education 
Amendments  of  1974  revised  section  3 
of  Pub.  L.  81-874,  which  covers  the 
computation  of  entitlements  based  on 
numbers  of  federally-connected  chil¬ 
dren  and  section  305(a)(2)  revised  sec¬ 
tion  5,  which  covers  the  allocation  of 
pajmients  authorized  under  Pub.  L. 
81-874,  the  Impact  Aid  Program. 

Section  3(d)(2KC)  of  the  Act  pro¬ 
vides  for  increased  assistance  for 
handicapped  children  who  reside  on 
Indian  lands  or  who  have  a  parent  in 
the  uniformed  services.  The  regulation 
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explains  the  method  of  computing  en¬ 
titlements  for  these  children  and  es¬ 
tablishes  certain  requirements  for 
using  these  funds.  Section  5(e)(3)  of 
the  Act  provides  that  funds  may  be 
paid  to  an  applicant  agency  for  special 
programs  for  educationally  deprived 
children.  These  funds  are  paid  on  the 
basis  of  the  number  of  children  who 
reside  in  and/or  with  a  parent  em¬ 
ployed  on  eligible  low-rent  housing 
property.  These  two  entitlements  re¬ 
lating  to  handicapped  children  and 
children  associated  with  low-rent 
housing  are  treated,  respectively,  in 
Subpart  H,  formerly  published  as 
§115.28,  and  in  Subpart  I,  formerly 
published  as  §  115.29  in  the  notice  of 
proposed  rulemaking. 

1.  MAJOR  AMENDMENTS  TO  THE 
REGULATION 

A.  Subpart  H— Handicapped  Chil¬ 
dren  and  Children  With  Specific 
Learning  Disabilities. 

Subpart  H  sets  forth  provisions  af¬ 
fecting  the  determinations  for  in¬ 
creased  entitlements  under  section 
3(d)(2)(C)  of  the  Act  and  the  use  of 
funds  attributable  to  these  payments. 
Certain  terms  such  as  “handicapped 
children”  and  "children  with  specific 
learning  disabilities”  .are  defined  in 
§  115.70(c).  These  are  the  definitions 
used  in  the  Education  of  the  Handi¬ 
capped  Act.  Eligibility  requirements 
for  counting  children  for  these  pur¬ 
poses  are  that  these  children  must 
have  a  parent  on  active  duty  in  the 
uniformed  services  or  reside  on  Indian 
lands  and  must  be  receiving  services 
suited  to  their  educational  and  related 
needs  on  the  basis  of  the  statutory  re¬ 
quirements  for  these  services 
(§  115.71(a)). 

In  determining  whether  programs 
for  children  counted  under  this  provi¬ 
sion  would  meet  the  statutory  require¬ 
ment  of  being  “sufficient  size,  scope, 
and  quality  to  give  reasonable  promise 
of  substantial  progress  toward  meeting 
the  special  educational  and  other  re¬ 
lated  needs  of  such  children,”  the 
standards  of  the  State  in  which  the 
local  educational  agency  is  situated 
would  apply  (§  115.73(a)).  However, 
these  State  standards  must  conform  to 
the  policies  and  procedures  estab¬ 
lished  under  sections  612  and  613  of 
the  Education  of  the  Handicapped  Act 
(§  115.73(b)).  Applicants  seeking  to 
count  children  under  this  provision 
are  required  under  §  115.73(b)  to 
submit  an  assurance  that  these  chil¬ 
dren  are  receiving  appropriate  ser¬ 
vices,  and  this  assurance  would  have 
to  be  certified  by  the  division  in  the 
State  educational  agency  charged  with 
the  supervision  of  the  programs  under 
local  auspices.  Thus,  in  certifying  pro¬ 
grams  which  provide  services  for  chil¬ 
dren  counted  under  this  provision  of 
Pub.  L.  81-874,  each  State  shall  apply 
its  own  standards  for  the  programs  so 


long  as  the  State  standards  comply 
with  the  requirements  of  sections  612 
and  613  of  the  Education  of  the 
Handicapped  Act. 

Section  412(b)  of  the  General  Provi¬ 
sions  Act  (20  U.S.C.  1225(b))  is  applica¬ 
ble  to  Pub.  L.  81-874  funds  attributa¬ 
ble  to  handicapped  children  or  chil¬ 
dren  with  specific  learning  disabilities. 
Application  of  this  provision  will 
permit  recipient  local  educational 
agencies  to  use  funds  through  the 
fiscal  year  following  the  fiscal  year  for 
which  the  funds  were  appropriated. 

B.  Subpart  I— Entitlements  Related 
to  Low-Rent  Public  Housing. 

Subpart  I  sets  forth  requirements  to 
ensure  that  payments  made  imder 
Pub.  li,  81-874  based  on  the  number  of 
children  residing  on  or  residing  with  a 
parent  employed  on  low-rent  public 
housing  property,  as  determined  under 
section  5(e)  of  the  Act,  are  used  for 
special  programs  and  projects  de¬ 
signed  to  meet  the  special  educational 
needs  of  educationally  deprived  chil¬ 
dren  from  low-income  families. 

Section  115.81(b)  establishes  the  fol¬ 
lowing  order  of  priority  for  the  use  of 
these  funds: 

(1)  To  be  used  for  Title  I,  ESEA  pro¬ 
grams  and  projects  that  would  be  di¬ 
minished  or  discontinued  because  of 
the  new  Title  I  allocation  formula 
adopted  under  Pub.  L.  93-380,  where 
such  a  determination  is  possible;  or 

(2)  To  provide  Title  I  programs  and 
projects  in  eligible  Title  I  areas  which 
otherwise  would  be  unfimded; 

(3)  To  supplement  existing  Title  I 
programs; 

(4)  To  provide  Title  I-type  programs 
for  educationally  deprived  children  in 
attendance  areas  of  the  local  educa¬ 
tional  agency  that  do  not  meet  the  eli¬ 
gibility  requirements  under  Title  I, 
ESEA. 

With  regard  to  the  first  priority,  it  is 
recognized  that  it  may  not  be  possible 
for  a  school  district  to  attribute  the 
elimination  or  reduction  of  a  particu¬ 
lar  program  to  the  adoption  of  the 
new  Title  I,  ESEA  formula.  In  these 
instances,  these  funds  must  be  used  in 
unfimded  eligible  attendance  areas,  if 
any.  Only  when  these  needs  have  been 
fully  met  may  the  funds  be  used  to 
provide  Title  I-type  programs.  Fur¬ 
thermore,  if  there  are  no  unfunded  eli¬ 
gible  areas,  the  school  district  may  use 
funds  in  accordance  with  the  last  two 
priorities.  School  districts  are  encour¬ 
aged  to  serve  ineligible  areas  in  the 
order  established  for  Title  I.  The  use 
of  these  funds  to  further  Title  I  pur¬ 
poses  is  prescribed  in  the  legislative 
history  of  the  provisions  (S.  Rept.  93- 
1026,  p.  162(1974)). 

In  administering  section  5(e),  the 
Office  of  Education  utilizes  the  per¬ 
sonnel  and  organizational  structure  al¬ 
ready  involved  in  the  provision  of 
Title  I-type  services  in  order  to  avoid  a 
duplication  of  administrative  func- 
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tioas.  Applications  are  submitted 
through  the  State  educational  agency, 
according  to  procedures  under 
$115.11.  However,  it  will  be  necessary 
for  the  applicant  to  obtain  certifica¬ 
tion  from  the  State  Title  I  component 
regarding  the  applicant's  assurances 
that  these  funds  are  to  be  used  in 
Title  I  or  Title  I-type  programs  in  con¬ 
formity  with  this  regulation.  Monitor¬ 
ing  is  to  be  done  by  the  State  educa¬ 
tional  agency  Title  I  monitoring  com¬ 
ponent.  This  will  avoid  duplication  of 
monitoring  in  programs  where  most  of 
these  funds  are  expected  to  be  used. 

2.  COMMENTS  ON  THE  PROPOSED 
REGULATION 

Interested  parties  were  given  30  days 
in  which  to  submit  written  comments, 
suggestions,  or  objections  regarding 
the  proposed  final  regulation.  (The 
Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
December  5,  1975.)  A  summary  of  the 
comments  and  responses  follows.  The 
comments  are  arranged  in  order  of  the 
subparts  of  the  final  regulation  to 
which  they  apply.  For  additional  clar¬ 
ity,  reference  section  numbers  are  in¬ 
cluded  in  this  response  to  comments  as 
they  appear  in  the  regulation  followed 
by  the  section  numbers  in  brackets  [  ] 
as  they  appeared  in  the  notice  of  pro¬ 
posed  rulemaking. 

A.  Subpart  H— Entitlements  Related 
to  Handicapped  Children.  Comment 
One  commenter  declared  that  §  115.71 
[§  115.28],  on  entitlements  related  to 
handicapped  children  of  uniformed 
services  personnel,  was  inconsistent 
with  recent  Federal  legislation  on  edu¬ 
cation  of  the  handicapped  and  should 
conform  to  it.  The  commenter,  howev¬ 
er,  did  not  specify  the  particulars  to 
which  he  referred. 

Response.  No  change  has  been  made 
in  the  regulation.  The  regulation  is 
consistent  with  the  Education  of  the 
Handicapped  Act.  from  which  the  defi¬ 
nitions  in  §  115.70  [§  115.28]  of  “handi¬ 
capped  children”  and  “children  with 
specific  learning  disabilities”  are 
taken. 

Comment  Two  commenters  ob¬ 
served  that  §  115.71  [§  115.28(c)(1)]  re¬ 
stricts  eligibility  for  being  counted  for 
the  purpose  of  an  increased  entitle¬ 
ment  under  section  3(d)(2)(C)  of  the 
Act  to  handicapped  children  and  chil¬ 
dren  with  learning  disabilities,  limiting 
eligibility  to  those  who  have  a  parent 
on  active  duty  in  the  uniformed  ser¬ 
vices  and  excluding  children  who  live 
on  Indian  lands.  The  commenters  re¬ 
ferred  to  section  3(d)(2)(C)(i)  of  Pub. 
L.  81-874  with  respect  to  those  chil¬ 
dren  for  whom  a  determination  is 
made  imder  section  3(a)(2)  and  stated 
that  section  3(d)(2)(C)  did  not  men¬ 
tion  imiformed  services.  They  also 
pointed  out  that  children  residing  on 
Indian  lands  comprise  the  second  of 
two  groups  of  children  and  are  in  addi¬ 


tion  to  those  with  a  parent  on  active 
duty  in  the  uniformed  services  for 
whom  a  determination  is  made  under 
clause  (2)  of  section  3(a).  The  com¬ 
menters  argued  that  the  law,  on  the 
surface,  did  not  allow  a  ruling  that 
would  authorize  a  distinction  between 
the  treatment  of  the  handicapped 
children  of  uniformed  services  person¬ 
nel  and  handicapped  children  living  on 
Indian  lands. 

Response.  The  regulation  has  been 
changed.  The  interpretation  of  the 
commenters  was  sustained  in  Chinle 
Common  School  District  v.  Mathews, 
Civil  No.  76-1273  (DC.  D.C.,  1976).  The 
regulation  allows  school  districts  to  be 
compensated  for  handicapped  children 
of  uniformed  services  personnel  or  for 
those  who  reside  on  Indian  lands 
under  section  3(d)(2)(C). 

Comment  One  commenter  remarked 
that  the  submission  of  information  re¬ 
quired  in  §  115.72  [§  115.28(d)]  should 
be  undertaken  if  and  when  requested 
by  the  Commissioner.  The  section 
states  that  an  applicant  which  claims 
an  increased  entitlement  under  section 
3(d)(2)(C)  of  the  Act  shall  be  required 
to  submit  Information  the  Commis¬ 
sioner  may  deem  necessary  to  substan¬ 
tiate  compliance  with  this  condition. 
The  commenter  said  that  this  infor¬ 
mation  may  not  be  needed  from  all  ap¬ 
plicants  requesting  an  increase  in  enti¬ 
tlement. 

Response.  The  regulation  has  been 
clarified  to  meet  the  concerns  of  the 
commenter.  An  applicant  need  not 
submit  the  information  in  the  applica¬ 
tion  but  may  be  asked  to  do  so  later  to 
assure  compliance  with  the  regulation. 

Comment  One  commenter  stated 
that  §  115.73(b)  [§  115.29(c)],  in  effect, 
imposed  a  State  plan  on  local  educa¬ 
tional  agencies,  and  the  commenter 
declared  that  the  law  did  not  require 
State  approval  for  each  administrative 
action  by  a  local  educational  agency, 
and  that  no  Congressional  committee 
had  contemplated  or  discussed  the 
idea  of  a  State  plan  for  aid  under  Pub. 
L.  81-874. 

Response.  No  change  has  been  made 
in  the  regulation.  The  regulation  pro¬ 
vides  for  the  application  of  State 
standards  to  the  programs  provided  by 
local  educational  agencies  in  which 
the  handicapped  children  and  children 
with  specific  learning  disabilities  are 
participating.  Legislative  history  indi¬ 
cates  that  Congress  contemplated  that 
State  standards  would  be  sufficient  for 
certifying  these  programs  if  they  were 
in  line  with  Education  of  the  Handi¬ 
capped  Act  requirements. 

House  Report  No.  93-805  states,  on 
page  45,  with  reference  to  the  pro¬ 
grams  provided  by  local  educational 
agencies  for  eligible  children,  that  the 
determination  of  size,  scope,  and  qual¬ 
ity  shall  be  based  upon  the  individual 
State’s  standards  for  certification  of 
these  programs,  and  that  each  State 


must  certify  the  particular  programs. 
That  report  further  indicates  that  the 
Commissioner  must  also  require  satis¬ 
factory  assurance  that  all  local  educa¬ 
tional  agency  programs  for  handi¬ 
capped  children  coimted  under  that 
part  are  in  compliance  with  require¬ 
ments  now  set  forth  under  sections 
612  and  613  of  the  Education  of  the 
Handicapped  Act. 

For  the  purposes  of  Pub.  L.  81-874, 
the  State  merely  has  to  certify  confor¬ 
mance  of  the  applicant’s  program  with 
the  policies  and  procedures  required 
under  the  Education  of  the  Handi¬ 
capped  Act. 

Comment  One  commenter  objected 
to  the  citation  in  §  115.73(b) 
[§  115.28(f)]  of  section  613(a)  of  the 
Education  of  the  Handicapped  Act 
stating  the  citation  did  not  apply  to 
Pub.  L.  81-874  since  it  set  forth  proce¬ 
dures  for  qualifying  for  a  grant  under 
a  State  plan  which  Pub.  L.  81-874  did 
not  require. 

Response.  A  clarification  has  been 
made  in  the  wording  in  the  regulation. 
As  the  previous  response  indicates,  the 
legislative  history  makes  clear  that 
Congress  intended  that  programs  for 
handicapped  children  and  children 
with  learning  disabilities  under  section 
3(d)(2)(C)  of  the  Act  were  to  conform 
to  policies  and  procedures  required 
under  the  Education  of  the  Handi¬ 
capped  Act. 

B.  Subpart  I— Low-rent  Housing  En¬ 
titlements.  Comment  Two  com¬ 
menters  brought  up  the  question  of 
children  eligible  to  be  counted  in  com¬ 
puting  entitlements  pertaining  to  low- 
rent  public  housing,  but  who  do  not 
attend  school  in  the  district  in  which 
they  live,  or  who  attend  school  outside 
the  area  eligible  for  Title  I  aid.  One 
commenter  said  a  statement  was 
needed  under  §  115.82  [§  115.29]  to  the 
effect  that  “the  money  follows  the 
child.”  as  he  said  was  provided  by 
Title  I  regulations.  The  other  com¬ 
menter  said  that  these  children  were 
excluded  from  sharing  in  any  benefits 
from  funds  that  their  presence  helped 
to  bring  to  the  school  district. 

Response.  No  change  has  been  made 
in  the  regulation.  Section  3(a)  cf  Pub. 
L.  81-874  states  that  children,  in  order 
to  be  included  among  the  number  for 
whom  a  determination  is  made  for  the 
entitlement  computations,  are  to  have 
been  in  average  daily  attendance  at 
the  schools  of  the  applicant  agency 
that  provided  free  public  education  for 
them.  The  use  of  payments  made  to  a 
local  educational  agency  imder  section 
5(e)  may  include  the  provision  of  edu¬ 
cational  benefits  to  educationally  de¬ 
prived  children  from  low-income  fami¬ 
lies  who  do  not  live  or  work  on  low- 
rent  public  housing  property.  The 
statute  does  not  limit  the  use  of  funds 
to  children  counted  for  entitlement 
purposes.  It  is  possible  that  children 
may  not  receive  services  even  though 
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their  enrollment  occasioned  payments 
to  their  school  district. 

Comment  One  commenter  raised 
the  issue  whether  children  of  families 
receiving  welfare  pasmients  and  living 
in  public  housing  projects  should  be 
classified  imder  section  3(a}  or  3(b)  of 
the  Act.  The  commenter  said  that  the 
proposed  regulation  failed  to  provide 
guidance  on  that  question.  The  com¬ 
menter  argued  that  students  living  in 
housing  projects  whose  parents  receive 
welfare  should  be  counted  under  sec¬ 
tion  3(a).  The  commenter  said  that 
counting  those  students  imder  section 
3(a)  rather  than  3(b)  would  agree  with 
the  intent  of  Congress  because  it 
would  restore  fimds  lost  to  local 
school  systems  through  the  change 
made  by  Pub.  L.  93-380  in  the  formula 
for  the  distribution  of  assistance 
under  Title  I  of  the  Elementary  and 
Secondary  Education  Act.  The  com¬ 
menter  also  said  that  including  chil¬ 
dren  luider  3(a)  would  be  consistent 
with  the  distinction  drawn  by  section  3 
of  Pub.  L.  81-874  between  parents  who 
lived  and  worked  on  Federal  property 
and  those  who  met  only  one  of  those 
conditions  because,  usually  being  im- 
employed,  those  parents  make  no  indi¬ 
rect  contribution  to  the  tax  revenues 
of  local  educational  agencies.  Families 
on  welfare  liying  on  low-rent  public 
housing  property  are  more  like  the 
families  classified  imder  section  3(a) 
than  3(b). 

Response  No  change  has  been  made 
in  the  regulation.  Whether  a  child 
living  in  low-rent  public  housing  with 
a  parent  who  receives  welfare  pay¬ 
ments  should  be  counted  under  sec¬ 
tion  3(a)  of  the  Act  is  governed  by  the 
provision  of  that  section  and  not  sec¬ 
tion  5(e)(3).  The  legislative  history  of 
section  3  clearly  indicates  that  chil¬ 
dren  living  in  federally  assisted  low- 
rent  public  housing  are  not  to  be  con¬ 
sidered  section  3(a)  children  without  a 
second  “Federal  connection”  (H.  Rept. 
93-805,  p.  42  (1974)).  To  include  a  child 
living  in  low-rent  public  housing  in  the 
number  determined  under  section  3(a), 
the  child’s  parent  must  be  employed 
on  Federal  property  or  be  on  active 
duty  in  the  uniformed  services. 

Comment  A  commenter  said  that 
§115.81  [§115.29]  made  the  public 
housing  provisions  a  categorical  Title  I 
program.  The  commenter  said  that  al¬ 
though  the  reports  mentioned  services 
to  the  kinds  of  children  designated  in 
Title  1.  legislation  was  not  included  in 
Pub.  L.  81-874.  If  Congress  had  intend¬ 
ed  funds  to  be  paid  under  Title  I  pro¬ 
cedures  for  students  in  public  housing. 
Part  C  of  Title  I  would  have  been  com¬ 
pletely  retained,  and  provisions  for 
public  housing  students  would  have 
been  added  as  an  additional  program. 

Response  No  change  has  been  made 
in  the  regulation.  The  legislative  histo¬ 
ry  clearly  relates  the  use  of  these  pay¬ 
ments  to  Title  I  or  Title  I-type  ser¬ 
vices. 


Comment  One  commenter  ex¬ 
pressed  concern  that  §§  115.74 
[§  115.28]  and  115.81  [§  115.29]  on  enti¬ 
tlements  relative  to  handicapped  chil¬ 
dren  and  to  low-rent  public  housing 
might  require  a  local  educational 
agency  to  budget  and  spend  funds  in 
the  amount  of  estimated  entitlements 
for  these  categorical  purposes  before 
actual  receipt  of  even  partial  pay¬ 
ments  for  those  entitlements.  The 
commenter  said  that  such  a  require¬ 
ment  would  be  an  extreme  hardship 
for  any  local  educational  agency,  par¬ 
ticularly  during  periods  when  borrow¬ 
ing  costs  are  excessive. 

Response  No  change  has  been  made 
in  the  regulation.  The  comment  ap¬ 
pears  directed  not  to  the  regulation, 
but  to  the  practical  consequences  of 
Pub.  L.  81-874  funds  being  unavailable 
for  payment  until  sometime  later  in 
the  school  year.  Payments  will  be 
made  in  accordance  with  established 
procedures.  However,  school  districts 
may  use  these  funds  in  the  fiscal  year 
following  the  year  for  which  they 
were  allocated.  This  gives  the  recipient 
school  district  the  choice  of  holding 
the  funds  for  future  expenditure  or  of 
reimbursing  itself  for  funds  already 
spent. 

Comment  One  commenter  stated 
that  the  provisions  in  §115.86 
[§  115.29]  relating  to  low-rent  public 
housing  entitlements  were  stated  too 
generally.  The  commenter  asked 
whether  funds  had  to  be  expended 
within  a  given  period  and  whether 
evaluations  like  those  of  Title  I  would 
be  necessary.  The  commenter  felt  the 
intent  of  the  legislation  would  be  lost 
if  it  had  to  conform  both  to  Pub.  L. 
81-874  and  to  Title  I,  ESEA. 

Response  The  regulation  has  been 
rewritten  in  part  to  be  more  specific 
and  to  reflect  changes  made  in  re¬ 
sponse  to  public  comments  or  adminis¬ 
trative  reconsideration  of  the  pro¬ 
posed  rule.  Funds  must  be  expended 
by  the  end  of  the  fiscal  year  succeed¬ 
ing  the  fiscal  year  for  which  they  were 
allocated.  Evaluations  like  those  re¬ 
quired  under  Title  I  must  be  made  an¬ 
nually  [§  115.86].  It  is  clear  from  the 
legislative  history  that  Congress  in¬ 
tended  that  section  5(e)  funds  would 
provide  a  Title  I-type  program.  Thus, 
it  is  appropriate  that  basic  Title  I-type 
provisions  apply  to  the  use  of  these 
funds  in  order  that  purposes  similar  to 
those  of  Title  I  will  be  fulfilled. 

Comment  A  commenter  said  the 
regulation  in  §  115.84(b)  [§  115.29] 

seemed  to  require  a  value  judgment  in 
determining  whether  any  needs  were 
unmet  in  Title  I,  ESEA  areas.  He  said 
there  were  always  many  unmet  needs 
because  the  application  of  Federal 
Title  I  and  State  requirements  re¬ 
stricted  possible  program  endeavors  to 
a  very  narrow  range  of  eligible  reading 
activities. 

Response  No  change  in  the  regula¬ 
tion  has  been  made.  There  is  a  pre¬ 


sumption  of  unmet  needs  in  eligible 
areas  which  have  approvable  projects 
but  do  not  have  Title  I  assistance. 
Until  those  needs  are  filled,  funds  re¬ 
sulting  from  entitlements  relative  to 
low-rent  public  housing  may  not  be 
spent  in  non-Title  I  attendance  areas. 

Comment  A  commenter  cited  sec¬ 
tion  421(c)(2KB)  of  the  General  Edu¬ 
cation  Provisions  Act  to  contest  that 
either  Pub.  L.  81-874  or  Title  I,  ESEA 
gave  State  educational  agencies  au¬ 
thority  over  the  use  of  funds  for  Pub. 
L.  81-874.  Section  421(c)(2)(B)  of  the 
General  Education  Provisions  Act  pro¬ 
hibits  any  limitation  on  the  use  of 
funds  to  carry  out  any  applicable  pro¬ 
gram  other  than  limitations  imposed 
by  the  law  authorizing  the  appropri¬ 
ation  or  a  law  controlling  the  adminis¬ 
tration  of  the  program. 

The  commenter  further  pointed  out 
that  section  421(c)(1)(C)  of  the  Gener¬ 
al  Education  Provisions  Act  forbids 
the  commingling  of  funds  from  two 
different  appropriations  and  provides 
conditions  for  the  approval  of  an  ap¬ 
plication  for  funds  from  an  appropri¬ 
ation  that  is  based  upon  criteria  other 
than  those  for  which  provision  is 
made  in  the  law  authorizing  the  ap¬ 
propriation.  The  commenter  said 
nothing  in  Pub.  L.  81-874  gives  any 
State  agency  approval  authority  or  im¬ 
poses  Title  1,  EISEA  requirements.  In 
the  opinion  of  the  commenter,  section 
5(e)(3)  simply  provides  that  funds  de¬ 
rived  from  entitlements  based  on  chil¬ 
dren  from  low-rent  public  housing 
must  be  used  for  special  programs  and 
projects  designed  to  meet  the  special 
educational  needs  of  educationally  de¬ 
prived  children  from  low-income  fami¬ 
lies.  In  addition,  the  commenter 
argued  that  the  imposition  by  §  115.81 
[§115.29]  of  rigid  priorities  on  the 
types  of  projects  to  be  funded  was 
based  on  an  expression  of  intent  that 
was  not  the  law.  that  could  not  over¬ 
ride  section  421(cKl)  of  the  General 
Education  Provisions  Act.  and  that 
could  not  be  used  to  create  a  new  ad¬ 
ministrative  mechanism  and  impose 
new  requirements. 

Response  No  change  has  been  made 
in  the  regulation.  While  certain  re¬ 
quirements  of  the  regulation  may  not 
be  explicitly  set  out  in  the  statute, 
they  are,  nevertheless,  clearly  set 
forth  in  the  legislative  history  of  the 
statute.  The  purpose  of  interpreting 
and  implementing  any  statute  is  to 
effect  the  will  of  the  legislature.  To 
disregard  the  express  will  of  Congress 
as  reflected  in  the  Committee  reports, 
in  this  instance,  would  operate  to 
defeat  the  purposes  for  which  this 
provision  was  adopted.  Therefore,  this 
regulation  does  not  conflict  with  sec¬ 
tion  421(c)(2KB)  of  the  General  Edu¬ 
cation  Provisions  Act.  Furthermore, 
since  the  funds  provided  under  section 
5(e)(3)  of  Pub.  L.  81-874  will  be  subject 
to  separate  accountability  from  funds 
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provided  under  Title  I,  ESEA,  the  use 
of  these  funds  in  Jointly  funded  pro¬ 
jects  would  not  constitute  conunin- 
gllng. 

Comment  One  commenter  ex¬ 
pressed  support  for  the  priorities  in 
§  115.81(b)  (S  115.29(bKi)]  regarding 
the  use  of  funds  under  section  5(e) 
and  for  the  ban  stated  in  §  115.81(e) 
[9 115.29(c)]  against  the  consolidation 
of  those  funds  with  other  payments 
imder  the  Act  or  with  funds  from 
other  sources.  The  commenter  also 
stated  a  concern  that  the  phrase 
“shall  serve  only  •  •  •  educationally 
deprived  children  from  low-income 
families"  was  subject  to  an  interpreta¬ 
tion  that  would  require  children  from 
low-income  families  served  with  funds 
authorized  under  the  Act  to  be  segre¬ 
gated  from  other  educationally  disad¬ 
vantaged  pupils.  The  commenter  char¬ 
acterized  as  potentially  inconsistent 
the  use  of  the  word  "only”  and  the 
stipulation  that  the  criteria  for  the 
participation  of  the  children  approxi¬ 
mate  those  with  respect  to  Title  1. 
ESEA. 

The  commenter  pointed  out  that 
imder  Title  I,  ESEA,  schools  and  not 
children  are  selected  to  receive  funds 
on  the  basis  of  the  poverty  of  the  resi¬ 
dents  of  the  area,  and  the  children  in 
those  schools  participate  on  the  basis 
of  educational  need  whether  or  not 
their  families  are  impoverished.  The 
commenter  said  that  he  did  not  be¬ 
lieve  that  Congress  intended  section 
5(eK3)  to  result  in  the  stigmatization 
or  identification  of  low-income  stu¬ 
dents  receiving  remedial  services.  The 
commenter  expressed  the  view  that 
section  5(eK3)  deals  with  the  design  of 
programs  rather  than  the  delivery  of 
services  and  does  not  compel  the  re¬ 
striction  of  compensatory  services  only 
to  low-income  children. 

Response.  The  regulation  has  been 
changed  in  response  to  the  comment. 
There  is  no  indication  of  Congression¬ 
al  intent  to  exclude  from  the  services 
of  these  projects,  children  who  are 
educationally  deprived  in  other  ways 
besides  being  from  low-income  fami¬ 
lies.  The  evident  intent  that  the  provi¬ 
sions  of  Title  I,  ESEA  and  section  5(e) 
be  coordinated  implies  the  inclusion 
not  only  of  children  from  low-income 
families,  but  also  of  all  educationally 
deprived  children  in  participation  in 
the  benefits  of  these  programs. 

Comment  A  commenter  said  he  in¬ 
terpreted  9115.29(b)(2)  of  the  pro¬ 
posed  rule  to  mean  that  the  amount  of 
payment  would  be  used  to  benefit  all 
children  of  low-income  families.  This 
would  involve  dual  criteria  for  serving 
the  same  children  as  served  by  Title  I, 
ESEA.  He  recommended  changing  the 
phrase  "may  consider”  in  the  last  sen¬ 
tence  of  the  section  to  “shall  only  con¬ 
sider”  to  restrict  the  provision  of  ser¬ 
vices  to  the  children  of  the  stated  cat¬ 
egories. 


Response.  The  regulation  has  been 
changed  so  that  educationally  de¬ 
prived  children  from  low-income  fami¬ 
lies  are  not  distinguished  from  other 
educationally  deprived  children.  All 
educationally  deprived  children  may 
be  served  in  programs  assisted  by  sec¬ 
tion  5(e)  funds.  A  local  educational 
agency  is  not  required  to  make  low- 
income  determinations  under  this  pro¬ 
gram. 

Comment  One  commenter  hoped 
the  text  of  9115.81(b)  [9115.29(d)] 
could  be  republished  in  proposed 
rather  than  in  final  form  after  a  deter¬ 
mination  had  been  made  with  respect 
to  the  sections  of  the  Act  and  regula¬ 
tions  of  Title  I  of  the  Elementary  and 
Secondary  Education  Act  that  do  not 
apply  to  the  activities  authorized  by 
Pub.  L.  81-874. 

Response.  No  change  in  the  regula¬ 
tion  is  necessary.  Certain  sections  of 
the  Title  I  regulations  and  statutory 
provisions  were  mentioned  in  the 
notice  of  proposed  rulemaking  as  pos¬ 
sibly  inapplicable  to  this  regulation. 
Some  interested  parties  did  respond  to 
the  request  for  further  suggestions, 
objections,  and  comments  as  to  which 
of  these  Title  I  provisions  should 
apply.  The  public  interest  would  not 
be  served  to  delay  the  final  promulga¬ 
tion  of  this  regulation  and  thereby 
keep  recipients  from  receiving  authori¬ 
tative  guidance  in  making  plans  for 
the  use  of  fluids  during  the  school 
year. 

Comment  Certain  comments  ad¬ 
dressed  the  applicability  of  particular 
Title  I,  ESEA  requirements  to  activi¬ 
ties  conducted  in  accordance  with  sec¬ 
tion  5(e)  of  the  Act  regarding  public 
low-rent  housing  funds.  One  com¬ 
menter  opposed  the  suggested  exclu¬ 
sion  of  45  CFR  116.4(b).  which  allows 
spending  one  percent  of  the  Title  I  al¬ 
location  on  State  administrative  ex¬ 
penses.  The  commenter  felt  that  in¬ 
cluding  this  section  would  emphasize 
the  States’  obligation  to  monitor  the 
compliance  of  local  educational  agen¬ 
cies  in  restricting  use  of  funds  to  spe¬ 
cial  programs  and  projects  designed  to 
meet  the  special  educational  needs  of 
educationally  deprived  children  from 
low-income  families.  The  commenter 
pointed  out  that,  although  Pub.  L.  93- 
380  authorized  no  funds  for  State  ad¬ 
ministrative  costs,  the  notice  of  pro¬ 
posed  rulemaking  stated,  “The  Office 
of  Education  plans  to  utilize  the  per¬ 
sonnel  and  organizational  structure  al¬ 
ready  involved  in  the  provision  of 
Title  I-type  services  in  order  to  avoid  a 
duplication  of  administrative  func¬ 
tions.”  The  commenter  said  it  was  ap¬ 
propriate  to  treat  State  administrative 
expenses  directly  attributable  to  the 
monitoring  of  programs  imder  section 
5(e)(3)  as  permissible  Title  I  State  ad¬ 
ministrative  expenses. 

Another  commenter  protested  that 
the  one  percent  allowance  was  not 


nearly  enough  to  provide  the  services 
and  meet  the  demands  that  the  Office 
of  Education  placed  on  the  State  edu¬ 
cational  agency  for  the  administration 
of  Title  I,  ESEA.  and  insisted  that  a 
more  realistic  amoimt  be  specified. 

Response.  No  change  has  been  made 
in  the  regulation.  Funds  appropriated 
for  Pub.  L.  81-874  are  provided  entire¬ 
ly  for  making  payments  to  eligible 
local  educational  agencies.  There  is  no 
authority  for  the  Commissioner  to  al¬ 
locate  any  fimds  to  which  local  educa¬ 
tional  agencies  are  entitled  to  State 
educational  agencies.  Therefore,  no 
question  remains  in  regard  to  the 
Commissioner’s  authority  to  provide 
more  than  1  percent.  The  States  have 
already  assumed  certain  administra¬ 
tive  duties  and  expenses  for  which  it  is 
not  reimbursed  by  Pub.  L.  81-874 
funds. 

Comment  A  commenter  said  it  was 
not  understood  why  the  principle  in 
9 116.20  regarding  Title  I.  ESEA.  and 
in  section  434(c)  of  the  General  Educa¬ 
tion  Provisions  Act,  providing  that  fur¬ 
ther  payments  not  be  made  to  delin¬ 
quents  until  they  complied  with  the 
terms  of  their  grants,  should  not  apply 
to  misexpenditures  of  section  5(e)(3) 
fimds  and  Title  I  funds. 

Response.  No  change  has  been  made 
in  the  regulation.  Section  434(c)  of  the 
General  Education  Provisions  Act  ap¬ 
plies  to  all  applicable  Federal  educa¬ 
tion  assistance  programs,  including 
Pub.  L.  81-874.  ’Therefore,  it  is  not 
necessary  to  provide  for  this  in  the 
regulation. 

Comment  A  commenter  argued  that 
it  was  unnecessary  to  exclude  from 
section  5(eK3)  the  applicability  of  pro¬ 
visions  of  45  CFR  116.36(a)  with  re¬ 
spect  to  expenditures  for  property. 
The  specific  reference  to  the  purposes 
of  Title  I  in  section  5(eK3)  could  be  in¬ 
terpreted  to  mean  the  purpose 
common  to  both  Title  I  and  section 
5(eK3)  in  meeting  the  special  educa¬ 
tional  needs  of  educationally  deprived 
children. 

Response.  The  regulation  has  been 
amended  in  accordance  with  the  sug¬ 
gestion  of  the  commenter. 

Comment  A  commenter  felt  9 115.81 
[9 115.29]  should  be  amended  to  allow 
the  expenditure  in  the  current  fiscal 
year  of  funds  allocated  in  the  previous 
year,  as  in  the  case  under  Title  I. 
ESEA  regulations. 

Response.  ’The  regulation  has  been 
changed  in  response  to  the  comment. 

Comment  A  commenter  recommend¬ 
ed  a  change  in  9 115.81(f)  [9 115.291  to 
extend  the  effectiveness  of  the  provi¬ 
sions  under  Title  I  in  regard  to  indi¬ 
rect  cost  of  the  operation  of  programs 
under  section  5(e). 

Response.  The  regulation  has  been 
changed  to  provide  that  Part  100c  of 
’Title  45  CFR  dealing  with  indirect  cost 
apply  to  programs  under  section  5(e). 

Comment  A  commenter  said,  in  ref¬ 
erence  to  9115.84  [9115.29(e)].  that 
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$11  million  made  it  worth  the  while  of 
his  local  educational  agency  to  endure 
the  extreme  complexity  and  time  con¬ 
sumption  of  the  application  process 
imder  Title  I  and  the  expense  of  the 
application,  monitoring,  reporting,  and 
evaluation  processes  required  by  the 
law.  Declaring  his  understanding  that 
funds  imder  Pub.  L.  81-874  must 
remain  identifiable  for  accountability 
purposes  and  that  an  entirely  new  ac¬ 
counting  system  would  be  required  for 
any  added  programs,  the  commenter 
said  it  was  questionable  whether  a 
grant  about  one-sixtieth  (V^o)  of  the 
Title  I  amount  would  be  worth  the 
effort. 

Response.  The  regulation  has  been 
changed  so  that,  under  section  5(eK3). 
a  description  of  a  proposed  project  is 
required,  rather  than  an  application. 
If  a  project  supplements  an  existing 
Title  I  project,  only  that  part  funded 
under  section  5(eK3)  need  be  de¬ 
scribed.  Accountability  cannot  be 
waived  for  these  categorical  funds. 

Comment  A  commenter  asserted 
that  there  was  no  requirement  under 
Pub.  L.  81-874,  as  amended  by  Pub.  L. 
93-380,  for  the  State  to  monitor  pro¬ 
grams  of  aid  to  federally  affected 
areas  and  demanded  that  this  require¬ 
ment  and  all  others  relevant  to,  it  be 
dropped.  The  commenter  said  that  the 
law  required  only  assurances;  any¬ 
thing  in  addition  was  not  authorized. 
The  commenter  added  that  if  Con¬ 
gress  had  wanted  to  give  additional  au¬ 
thority  to  the  Office  of  Education  or 
the  Commissioner,  it  would  have  done 
so  as  it  did  in  section  3(dK2KCKiii)  of 
Pub.  L.  81-874.  as  amended  by  Pub.  L. 
93-380. 

Another  commenter  favored  the  use 
of  the  regular  State  Title  I  monitoring 
components  rather  than  the  use  of 
special  services  contracts  between  the 
Office  of  Education  and  the  State 
agencies  to  implement  the  injunction 
that  the  State  agency  notify  the  Com¬ 
missioner  if  a  local  educational  agency 
has  failed  to  comply  with  the  terms  of 
its  application.  The  commenter  ex¬ 
pressed  the  view  that,  in  most  in¬ 
stances,  local  educational  agencies 
would  replace  former  ESEA  Title  I 
programs  with  others  under  section 
5(eK3).  that  the  cost  of  monitoring  the 
section  5(eK3)  programs  might  be  con¬ 
sidered  part  of  a  State’s  expenses  in 
administering  the  Title  I  program,  and 
that  funds  allocated  to  programs 
under  section  5(eX3)  should  not  be  di¬ 
verted  to  fund  special  service  con¬ 
tracts. 

Response.  The  regulation  has  been 
rewritten  to  specify  that  the  State 
educational  agency  should  monitor 
the  expenditures  of  section  5<e)  funds 
by  applicants.  The  Conference  Report, 
Senate  Kept.  No.  93-1026,  states  on 
page  162,  “The  State  education  agency 
should  monitor  the  expenditures  of 
these  fimds  for  public  housing  since 


that  agency  has  responsibility  for 
monitoring  the  expenditure  of  Title  I, 
ESEA." 

Nots.— The  Office  of  Education  has  deter¬ 
mined  that  this  document  does  not  contain 
a  proposal  requiring  preparation  of  an  Infla¬ 
tion  Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.478.  School  Assistance  In 
Federally  Affected  Areas— Maintenance  and 
Operation.) 

Dated:  January  18. 1978. 

Ernest  L.  Boyer, 

V.S.  Commissioner  of  Education. 

Approved:  April  26. 1978. 

Joseph  A.  Califano.  Jr.. 

Secretary  of  Health, 

Education,  and  Welfare. 

Part  115  is  amended  by  adding  Sub¬ 
part  H  and  Subpart  I  to  read  as  fol¬ 
lows: 

Subpart  H — Handicapped  Oiildran  and 
OiUdran  ¥<nth  Specific  bKiming  DteabitKies 

Sec. 

115.70  General. 

115.71  Eligibility  requirements. 

115.72  Application  procedures. 

115.73  Assurances  and  certifications. 

115.74  Use  of  section  3(dX2KC)  funds. 

115.75  Per  pupil  expenditure  requirement. 

115.78  Relation  to  section  5<dK2)  of  the 

Act 

115.77  Chldren  in  private  schools. 

115.78  Individualized  educational  programs 
and  parental  involvement. 

115.79  Applicability  of  other  statutory  and 
regulatory  requirements. 

Authoritt:  (20  UJS.C.  238,  240,  242(b)). 

Subpart  H — Hondicappod  Childron 
and  Childran  With  Sp^fic  Laaming 
Ditabilitias 

S  115.70  General. 

(a)  Scope.  The  regulation  in  this 
Subpart  governs  the  provision  of  fi¬ 
nancial  assistance  to  local  educational 
agencies  which  provide  free  public 
education  to  handicapped  children 
who  are  claimed  under  section 
3(dK2KC)  of  the  Act.  The  regulation, 
however,  is  not  alone  in  governing  the 
relationship  between  the  local  educa¬ 
tional  agency  and  the  handicapped 
child.  Other  statutes  and  regulations 
which  may  be  pertinent  in  a  particular 
instance  are  section  504  of  the  Reha¬ 
bilitation  Act  of  1973  (20  nB.C.  706 
and  45  CFR  Part  84  ff.),  the  Education 
of  the  Handicapped  Act,  as  amended 
by  the  Education  for  All  Handicapped 
Children  Act  of  1975  (20  UJ5.C.  1401  et 
seq.  and  45  CFR  Part  121  ff.),  and  sec¬ 
tion  121  of  the  Elementary  and  Sec¬ 
ondary  Education  Act  of  1965  (20 
UB.C.  241C-1  and  45  CFR  Part  116). 

(b)  Purpose.  The  purpose  of  the  reg¬ 
ulation  in  this  Subpart  is  to  set  forth 
the  requirements,  interpretations,  and 
guidance  necessary  to  implement  sec¬ 
tion  3(dK2KC)  of  the  Act. 


(c)  Definitions.  For  the  purposes  of 
this  Subpart,  the  following  terms  are 
defined  as  indicateiL* 

(1)  "Children  with  specific  learning 
disabilities"  means  those  children  who 
have  a  disorder  in  one  or  more  of  the 
basic  psychological  processes  involved 
in  understanding  or  in  using  language, 
spoken  or  written,  which  may  mani¬ 
fest  itself  in  Imperfect  ability  to  listen, 
think,  speak,  read,  write,  spell,  or  do 
mathematical  calculations.  These  dis¬ 
orders  include  (x>nditions  such  as  per¬ 
ceptual  handicaps,  brain  injury,  mini¬ 
mal  brain  disfunction,  dyslexia,  and 
developmental  aphasia.  The  term  does 
not  include  children  who  have  learn¬ 
ing  problems  which  are  primarily  the 
result  of  visual,  hearing,  or  motor 
handicaps,  of  mental  retardation,  or  of 
environmental,  (niltural,  or  e(X)nomic 
disadvantage. 

(2)  “Education  of  the  Handicapped 
Act"  means  Pub.  L.  91-230,  as  amend¬ 
ed  (20  nB.C.  1401  et  seq.). 

(3)  “Free  public  education"  means 
free  iq^propriate  public  education  as 
used  in  the  Education  of  the  Handi- 
capped  Act  and  as  defined  in  45  CFR 
121a.4.  In  particular,  this  means  spe¬ 
cial  education  and  related  services 
which: 

(a)  Are  provided  at  public  expense, 
under  public  supervision  and  direction, 
and  without  charge, 

(b)  Meet  the  standards  of  the  State 
educational  agency,  including  the  re¬ 
quirements  of  this  part, 

(c)  Include  preschool,  elementary 
school,  or  se(x>ndary  school  education 
in  the  State  involved,  and 

(d)  Are  provided  in  conformity  with 
an  individualized  education  program 
which  meets  the  requirements  under 
45  CFR  121a.340-121a.369. 

(4)  “Handicapped  children"  means 
mentally  retarded,  hard  of  hearing, 
deaf,  speech  impaired,  visually  handl- 
(»pped,  seriously  emotionally  dis¬ 
turbed,  orthopedically  impaired,  or 
other  health  impaired,  deaf-blind, 
multi-handicapped  children,  or  as 
having  specific  learning  disabilities, 
who  because  of  those  impairments 
need  special  education  and  related  ser¬ 
vices. 

(5)  “Preschool  program”  means  an 
educational  or  related  program  encom¬ 
passing  the  educational  level  from  a 
child’s  birth  to  the  time  at  which  ele¬ 
mentary  education  is  provided  as  de¬ 
termined  under  State  law,  provided 
that  this  program  is  recognl^  as  free 
public  education  under  State  law. 

(6)  “Related  needs”  means  those 
needs  related  to  a  handicap  or  specific 
learning  disability  for  which  related 
services,  in  addition  to  direct  instruc¬ 
tional  services,  are  deemed  necessary 
so  that  the  child  may  effectively  par¬ 
ticipate  in  the  instructional  program 
of  the  1o«l1  educational  agency. 

(7)  “Related  services"  means  trans¬ 
portation  and  other  developmental. 
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corrective,  and  other 'supportive  ser¬ 
vices  (including  speech  pathology  and 
audiology,  psychological  services, 
physical  and  occupational  therapy, 
recreation,  and  medical  and  counseling 
services,  except  that  these  medical  ser¬ 
vices  shall  be  for  diagnostic  and  evalu¬ 
ation  purposes  only)  required  to  assist 
a  handicapped  child  to  benefit  from 
special  education,  and  includes  the 
early  identification  and  assessment  of 
handicapping  conditions  in  children. 

(20  U.S.C.  238(dK2KC).) 

§  115.71  Eligibility  requirements 

(a)  In  order  that  a  handicapped 
child  may  be  counted  for  the  purpose 
of  an  increased  entitlement  under  sec¬ 
tion  3(d)(2)(C)  of  the  Pub.  L.  81-874, 
the  Act  requires  that  a  child  must— 

(1)  Have  a  parent  oh  active  duty  in 
the  uniformed  services,  as  defined  by 
section  101  of  Title  37  United  States 
Code,  or 

(2)  Reside  on  Indian  lands,  as  de- 
s  1bed  in  section  403(1)(A)  of  the  Act; 

(3)  Be  receiving  services  suited  to 
the  child’s  special  educational  and  re¬ 
lated  needs;  and 

(4)  Be  enrolled  in  a  program  (includ¬ 
ing  a  preschool  program  if  appropri¬ 
ate)  which  is  of  sufficient  size,  scope, 
and  quality  to  give  reasonable  promise 
of  substantial  progress  toward  meeting 
the  child’s  special  educational  and  re¬ 
lated  needs  provided  as  part  of  free 
public  education  in  the  local  educa¬ 
tional  agency. 

(b)  The  applicant  agency  must  meet 
the  regular  eligibility  requirements  of 
Pub.  L.  81-874  under  section  3(c)  to  re¬ 
ceive  the  increase  in  entitlement 
under  section  3(d)(2)(C).  However, 
there  is  no  minimum  number  of  handi¬ 
capped  children  who  must  be  served 
for  the  agency  to  receive  the  increase 
in  entitlement. 

(c)  The  program  provided  the  handi¬ 
capped  children  claimed  under  section 
3(d)(2KC)  of  the  Act  must  conform  to 
State  standards  for  programs  for 
handicapped  children  and  must  en¬ 
compass  the  specific  educational  and 
related  needs  of  the  children  claimed. 

(20  n.S.C.  238(aKbKdK2KC);  240(f);  Sen. 
Rept.  No.  93-1026,  p.  159  (1974);  Chinle 
Common  School  District  v.  Mathews,  (^vil 
No.  76-1273  (D.  D.C.,  1976).) 

S  115.72  Application  procedures. 

(a)  The  applicant  agency  must  state 
the  number  of  handicapped  children  it 
claims  under  section  3((i)(2)(C)  of  the 
Act  in  the  application  filed  in  accord¬ 
ance  with  procedures  set  forth  in  Sub¬ 
part  B  of  this  regulation  published 
separately. 

(b)  The  applicant  agency  must  pro¬ 
vide  the  assurances  and  certifications 
required  under  $  115.73  of  this  Subpart 
as  part  of  the  application  mentioned 
in  paragraph  (a). 

(c)  The  Conunissioner  may  require 
information  in  addition  to  that  con¬ 


tained  in  the  application  in  order  to 
substantiate  compliance  with  assur¬ 
ances  provided  with  the  application. 

(20  UJS.C.  238(dK2)(C).  242.) 

S  115.73  Assurances  and  certifications. 

(a)  Size,  scope,  and  quality  of  the 
programs.  (1)  For  each  applicant  for 
assistance  under  the  Act  which  is 
based  in  any  part  upon  children  who 
are  counted  under  section  3(d)(2)(C) 
of  the  Act,  the  applicant  agency  must 
provide  an  assurance  that  these  chil¬ 
dren  are  receiving  services  in  programs 
(including  preschool  programs)  which 
are  of  sufficient  size,  scope,  and  qual¬ 
ity  to  give  reasonable  promise  of  sub¬ 
stantial  progress  toward  meeting  the 
special  educational  and  related  needs 
of  these  children.  ’The  Commissioner 
will  consider  any  special  education 
program  serving  the  special  education¬ 
al  needs  of  these  children  which  con¬ 
forms  to  the  requirements  for  special 
education  programs  under  Part  B  of 
the  Education  of  the  Handicapped  Act 
as  satisfying  the  assurance. 

(2)  For  each  application  containing 
the  assurance  required  by  paragraph 

(a) (1)  of  this  section,  the  applicant 
agency  must  also  provide  a  certifica¬ 
tion  from  its  State  educational  agency 
that  the  particular  program(s)  pro¬ 
vided  by  the  applicant  conform(s)  to 
State  standards  for  programs  for  these 
types  of  children. 

(b)  Education  of  the  Handicapped 
Act  requirements.  (1)  For  each  appli¬ 
cant  for  assistance  under  the  Act 
which  is  based  in  any  part  upon  a  de¬ 
termination  under  section  3(d)(2)(C) 
of  the  Act,  the  applicant  agency  must 
provide  an  assurance  that  the  pro¬ 
grams  designed  to  meet  the  special 
educational  and  related  needs  of  chil¬ 
dren  determined  under  that  section 
conform  to  the  policies  and  procedures 
required  in  fulfillment  of  requirement 
under  sections  612  and  613  of  the  Edu¬ 
cation  of  the  Handicapped  Act. 

(2)  For  each  application  containing 
the  assurance  required  by  paragraph 

(b) (1)  of  this  section,  the  applicant 
agency  must  provide  a  certification 
from  the  State  educational  agency 
that  the  program  provided  by  the  ap¬ 
plicant  conforms  to  the  requirements 
of  sections  612  and  613  of  the  Educa¬ 
tion  of  the  Handicapped  Act. 

(3)  In  undertaking  any  further  de¬ 
termination  whether  these  State 
standards  and  programs  conform  to 
the  policies  and  procedures  required 
under  sections  612  and  613  of  the  Edu¬ 
cation  of  the  Handicapped  Act.  the 
Commissioner  shall  consult  with  per¬ 
sons  in  charge  of  special  education 
programs  for  handicapped  children 
and  children  with  specific  learning  dis¬ 
abilities  in  the  State  education  agency. 

(20  U.S.C.  238(3K2KC);  H.R.  Rept.  No.  93- 
805,  pp.  43-46  (1974);  Sen.  Rept.  No.  93- 
1026,  p.  45  (1974);  Cong.  Record  daily  ed., 
H7396.  July  31, 1974) 


§  115.74  Use  of  section  3(d)(2KC)  funds. 

(a)  OeneroL  Section  5(f)  of  the  Act 
requires  that  the  amount  of  a  pay¬ 
ment  to  an  applicant  which  is  attribut¬ 
able  to  a  determination  imder  section 
3(d)(2)(C)  of  the  Act  must  be  used  for 
special  programs  and  projects  de¬ 
signed  to  meet  the  special  educational 
needs  of  the  children  counted  imder 
that  provision.  Only  payments  related 
to  the  increase  in  entitlement  affected 
by  section  3(d)(2)(C)  must  be  used  in 
this  manner.  Payments  related  to  the 
basic  entitlement  provided  under  sec¬ 
tion  3(c)  for  those  children  do  not 
have  to  be  used  in  this  manner. 

(20  U.S.C.  240(f)) 

(b)  Duration  of  availability  of  funds. 
An  applicant  may  obigate  and  expend 
funds  received  for  section  3(d)(2)(C) 
until  the  end  of  the  fiscal  year  suc¬ 
ceeding  the  fiscal  year  for  which  they 
were  appropriated.  The  recipient 
agency  must  return  those  funds  ix)  the 
U.S.  Office  of  Education  that  it  has 
not  obligated  by  the  end  of  that 
period. 

(20  U.S.C.  1225(b)) 

(c)  Methods  of  obligation  and  ex¬ 
penditure  of  funds.  Obligations  and 
expenditures  may  be  incurred  for  the 
uses  authorized  under  section  5(f)  of 
the  Act  and  paragraph  (a)  of  this  sec¬ 
tion  in  either  of  two  ways: 

(1)  The  applicant  agency  may  reim¬ 
burse  itself  for  obligations  or  expendi¬ 
tures  from  local  funds  already  made 
during  the  fiscal  year  for  which  the 
funds  were  appropriated  or  during  the 
following  fiscal  year.  Those  obliga¬ 
tions  or  expenditures  must  have  been 
for  appropriate  programs  or  projects 
serving  the  children  from  whom  the 
funds  under  section  3(d)(2)(C)  were 
paid;  or 

(2)  The  applicant  agency  may  obli¬ 
gate  or  spend  these  funds  on  a  current 
basis  during  the  fiscal  year  for  which 
the  funds  were  appropriated  or  during 
the  following  fiscal  year.  The  obliga¬ 
tions  or  expenditures  must  be  for  pro¬ 
grams  or  projects  serving  the  children 
for  whom  the  funds  under  section 
3(d)(2)(C)  were  paid. 

(20  n.S.C.  238(dK2KC).  240(f).  242) 

(d)  Allowable  expenditures.  An 
agency  receiving  fimds  under  section 
3(d)(2KC)  of  the  Act  shall  use  those 
funds  for  the  following  types  of  ex¬ 
penditures: 

(1)  Expenditures  which  are  reason¬ 
ably  related  to  the  conduct  of  pro¬ 
grams  or  projects  for  the  education  of 
handicapped  children  which  meet  the 
requirements  of  this  section.  These  ex¬ 
penditures  may  include  planning,  eval¬ 
uating  and  disseminating  of  the  re¬ 
sults  of  those  programs  or  projects  but 
may  not  include  the  construction  of 
school  facilities; 

(2)  Expenditures  for  equipment  to 
meet  the  special  educational  needs  of 
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the  handicapped  children  county 
under  aection  3(dK2XC).  If  funds  re¬ 
ceived  imder  section  S(dK2KC)  of  the 
Act  are  used  for  the  acquisition  of 
equipment  and  any  financial  advan¬ 
tage  is  realized  through  bargains,  re¬ 
bates,  discounts,  bonuses,  free  pieces 
of  equipment  (not  used  in  the  program 
or  project  covered  by  this  paragraph) 
or  other  circumstances,  the  fair 
market  value  of  that  financial  advan¬ 
tage  is  not  an  allowable  expenditure 
and  shall  not  be  credited  as  an  ex¬ 
penditure  of  those  funds. 

In  no  case  may  funds  provided  by  sec¬ 
tion  3(dK2KC)  be  used  to  acquire 
equipment  when  the  title  to  that 
equipment  would  be  in  a  private 
school  and  not  in  the  applicant 
agency. 

(e)  No  supplanting  of  State  funds. 
The  use  of  funds  provided  under  sec¬ 
tion  3(dK2XC)  of  the  Act  shall  not 
supplant  any  State  funds  which  were 
or  would  have  been  available  to  the 
applicant  agency  for  the  free  public 
education  of  children  counted  under 
section  3(dK2XC). 

(1)  The  applicant  agency  must  spend 
at  least  the  same  amount,  per  pupil,  of 
State  general  aid  funds  and  State 
handicapped  education  funds  on  chil¬ 
dren  counted  under  section  3(dX2XC) 
as  it  does  for  other  similarly  handi¬ 
capped  children  enrolled  in  the 
schools  of  the  agency. 

(2)  A  reduction  in  the  amount,  per 
pupil,  of  State  aid  spent  on  children 
counted  under  section  3(dX2XC)  of 
the  Act  from  that  spent  in  a  previous 
year  raises  a  presumption  that  sup¬ 
planting  has  occurred.  This  presump¬ 
tion  may  be  rebutted  by  the  applicant 
agency  demonstrating  that  an  equiva¬ 
lent  reduction  was  made  in  the 
amount,  per  pupil,  spent  on  other 
handicapi^  children  enrolled  in  the 
schools  of  the  agency. 

(SO  US.C.  235,  238,  240  and  243(b).) 

S  115.75  Per  pupil  expenditure  require¬ 
ment 

(a)  Expenditures  for  children  Mgible 
under  section  3idK2XO.  Ebependitures 
per  pupil  by  an  applicant  agency  from 
State,  l(Kal,  and  section  3(dX2XC) 
funds  for  handicapped  children  en¬ 
rolled  in  programs  serving  children 
counted  under  section  3(dX2XC)  must 
be  greater  than  the  expenditure  per 
pupil  for  all  children,  other  than 
handicapped  children,  receiving  free 
public  education  in  the  schools  of  that 
agmey. 

(b)  Computation.  In  determining 
whether  an  agency  fulfills  the  require¬ 
ment  stated  in  paragraph  (a)  of  this 
8e<;tion,  the  following  computations 
must  be  made: 

(I)  Divide  the  total  current  expen(!U- 
tures  from  State,  Icxad.  and  section 
S(dX2XC)  funds  for  spe<dal  education¬ 
al  programs  by  the  total  number  of 
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children  who  are  being  served  in  the 
special  educational  programs  of  the 
agency. 

(2)  Divide  the  total  current  expendi¬ 
tures  from  State  and  local  funds  for 
children  receiving  a  free  public  educa¬ 
tion  from  the  agency  who  are  not 
handicapped  children  by  the  total 
number  of  those  children  who  are  not 
handicapped. 

(3)  If  the  figure  obtained  imder 
paragraph  (bXl)  exceeds  the  figure 
obtained  in  paragraph  (bX2),  the  ap¬ 
plicant  agency  has  fulfilled  the  re¬ 
quirement  of  paragraph  (a)  of  this  sec¬ 
tion. 

(c)  Records  and  information  re¬ 
quired  of  an  applicant  agency.  An  ap¬ 
plicant  agency  which  receives  funds 
under  section  3(dX2XC)  must  keep 
records  of  the  expenditures  for  chil¬ 
dren  receiving  a  free  public  education 
in  its  schools  in  such  a  manner  to 
permit  the  (imputation  set  forth  in 
paragraph  (b)  of  this  section.  Further¬ 
more,  when  requested,  that  agency 
must  furnish  to  the  Commissioner 
whatever  information  or  data  the 
Commissioner  (insiders  necessary  to 
substantial  compliance  with  the  re¬ 
quirements  of  this  section 

(20  nJ5.C.  238(dK2KC),  240(f);  H.  Rept.  No. 
93-763,  p.  45  (1974).) 

$  115.76  Relation  to  section  5(dK2)  of  the 
Act. 

(a)  Section  5(dX2)  of  the  Act  pro¬ 
vides  that  States  having  a  State  aid 
program  designed  to  divide  expendi¬ 
tures  for  children  equally  among  Icial 
educational  agencies  in  the  State, 
which  (inform  to  Subpart  B,  may  con¬ 
sider  payments  received  by  an  agency 
under  Pub.  L.  81-874  as  local  resources 
in  determining  the  need  for  or  the 
amount  of  State  aid  allocated  to  that 
agency.  A  regulation  setting  forth 
these  standards  appears  in  Subpart  B 
of  this  part. 

(b)  Whether  or  not  a  State  has  a 
program  of  State  aid  that  meets  the 
requirements  of  section  5(dX2)  of  the 
Act,  payments  provided  under  section 
3(dX2XC)  may  not  be  considered  by  a 
State  in  determining  the  need  for  or 
the  amount  of  State  aid  which  will  be 
allocated  to  a  local  educational  agency 
receiving  those  payments. 

(20  UB.C.  238(dK2XC),  24(Kd).  (f),  242(b).) 

f  115.77  Children  in  private  echools. 

(a)  An  applicant  may  place  a  handi¬ 
capped  child  in.  or  refer  a  handi¬ 
capped  child  to  a  private  school  or  fa¬ 
cility,  so  long  as  it  follows  the  policies 
and  procedures  for  doing  so  estab¬ 
lished  under  section  613  of  the  Educa¬ 
tion  of  the  Handicapped  Act.  Regula¬ 
tions  Implementing  those  policies  and 
piucedures  are  set  forth  in  45  CFR 
§  121a.  The  iqiplicant  must  have 
placed  the  handi(»pped  child  in.  or 
have  referred  the  children  to,  the  pri¬ 


vate  school  or  facility  that  he  or  she  is 
attending  In  order  for  the  child  to  be 
counted  under  section  3(dX2XC)  of 
Pub.  L.  81-874. 

(b)  If  placement  in  a  public  or  pri¬ 
vate  residential  program  is  necessary 
to  provide  a  free  public  education  to  a 
handicapped  child  because  of  his  or 
her  handicap,  the  program,  including 
non-medical  care  and  room  and  board, 
shall  be  provided  at  no  (xtst  to  the 
child  or  his  or  her  parents  or  guardi¬ 
an. 

(c)  Children  who  have  been  placed 
in  private  schools  by  the  parents  may 
participate  in  public  school  programs 
which  use  section  3(dX2XC)  funds. 

(20  UJ3.C.  238.  240(f).  242(b).  IL  Rept  93- 
763,  p.  45  (1974).) 

§  115.78  Individualized  educational  pro¬ 
grams  and  parental  involvement 

(a)  Each  applicant  must  have  in 
effect  a  written  individualized  educa¬ 
tional  program  for  a  child  counted 
under  3(d)(2)(C)  of  the  Act.  This  pro¬ 
gram  must: 

(1)  Be  in  effect  before  special  educa¬ 
tion  and  related  services  are  provided 
to  the  child;  and 

(2)  Be  implemented  as  soon  as  possi¬ 
ble  after  meetings  held  for  the  pur¬ 
pose  of  developing,  reviewing  or  revis¬ 
ing  the  child’s  program. 

(b)  Each  applicant  must  provide  for 
the  participation  of  and  consultation 
with  parents  or  guardians  of  handi¬ 
capped  children  counted  under  section 
3(dX2XC)  of  the  Act  in  the  children’s 
educational  development. 

(c) .Each  applicant  must  take  steps  to 
insure  the  involvement  of  a  handi- 
ciq;>ped  child’s  parents  or  guardian  in 
meetings  held  for  the  purpose  of  de¬ 
veloping,  reviewing  or  revising  that 
child’s  educational  program. 

(d)  Each  applicant  shall  take  steps 
to  insure  that  one  or  both  of  the  par¬ 
ents  of  the  handicapped  child  are 
present  at  each  meeting  or  are  afford¬ 
ed  the  opportunity  to  participate,  in¬ 
cluding: 

(1)  Notifying  parents  of  the  meeting 
early  enough  to  insure  that  they  will 
have  an  opportunity  to  attend;  and 

(2)  Scheduling  the  meeting  at  a  mu¬ 
tually  agreed  on  time  and  place. 

(e)  The  notice  under  paragraph 
(dXl)  of  this  section  must  Indicate  the 
purpose,  time,  and  location  of  the 
meeting,  and  who  will  be  in  attend¬ 
ance. 

(f)  If  neither  parent  can  attend,  the 
applicant  shall  use  other  methods  to 
Insure  parent  participation,  including 
individual  or  conference  telephone 
calls. 

(g)  A  meeting  may  be  conducted 
without  a  parent  in  attendance  if  the 
applicant  is  unable  to  convince  the 
parents  that  they  should  attencL 

(h)  The  applicant  shall  take  what¬ 
ever  action  is  necessary  to  insure  that 
the  parent  understands  the  pr(x;eed- 
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ings  at  a  meeting,  including  arranging 
for  an  interpreter  for  parents  who  are 
deaf  or  whose  native  language  is  other 
than  English. 

(i)  The  applicant  shall  give  the 
parent,  on  request,  a  copy  of  the 
child’s  educational  program. 

(J)  An  applicant  which  satisfies,  for 
children  counted  imder  section 
3(dK2KC),  the  requirements  of  Part  B 
of  the  Education  of  the  Handicapped 
Act  regarding  the  involvement  of  par¬ 
ents  of  handicapped  children  will  have 
satisfied  the  requirements  of  this  sec¬ 
tion. 

(20  US.C.  238(dK2KC),  240<f),  242(b), 
1231(d).) 

§115.79  Applicability  of  other  statutory 
and  regulatory  requirements. 

(a)  Applicability  of  General  Provi¬ 
sions  Regulations.  Relevant  provisions 
contained  in  parts  100a  and  100c  of 
this  Chapter  are  applicable  to  pro¬ 
grams  conducted  under  section 
3(dK2KC),  with  the  following  excep¬ 
tions: 

Sec. 

100a.l5  Applications  for  grants  or  con¬ 
tracts. 

lOOa.26  Review  of  applications. 
lOOa.27  Disposition  of  applications. 
lOOa.31  Preapplications. 

Swbport  C— AppHcotiofi  Forms  for  State  and 
Locfrf  Oovemmonts 

lOOa.54  Duration  of  projects. 
lOOa.62  Payment  methods  for  nonconstruc¬ 
tion  projects. 

lOOa.71  Checks-paid  basis  letter  of  credit. 

Subpart  F — Financial  Reporting  Requirements 

lOOa.406  Request  for  advance  or  reim¬ 
bursement. 

Subpurt  Q — Monitering  end  Reporting  of 
Pregrom  Performance 

lOOa.432  Performance  reports  for  noncon¬ 
struction  projects. 

(20  U.S.C.  1221c(bKl);  20  U.S.C.  242(b); 
OMB  Cir.  A-102.) 

(b)  Applicability  of  civil  rights  and 
related  requirements.  Payments  pro¬ 
vided  under  section  3(dK2KC)  are  sub¬ 
ject  to  the  requirements  of  the  follow¬ 
ing  laws  and  regulations;  Title  VI  of 
the  CivU  Rights  Act  of  1964  (45  CFR 
Part  80);  Title  IX  of  the  Educational 
Amendments  of  1972  (45  (ITR  Part 
86):  and  section  504  of  the  V(x:ational 
RehabilitaUon  Act  of  1973  (45  CFR 
Part  84). 

(42  U.S.C.  200d;  20  U.S.C.  1681,  29  U.S.C. 
704) 

Subpart  I — Entitiements  Related  to  Lew>Rent 
Public  Heusiitg 

Sec. 

115.80  General. 

115.81  Use  of  section  5(e)  funds. 

115.82  Application  procedures. 

115.83  Monitoring. 

115.84  Needs  assessment. 


Sec. 

115.85  Project  description,  size,  scope,  and 
Quality. 

115.86  Measurement  of  educational 
achievement  and  evaluation  of  pro¬ 
grams. 

115.87  Parent  advisory  councils. 

115.88  Participation  of  private  school  chil¬ 
dren. 

115.89  Applicability  of  other  statutory  and 
regulatory  requirements. 

Aitthoritt:  20  UJ3.C.  238-240,  242(b),  244. 

Subport  I — Entitlements  Related  To 
Low-Rent  Public  Housing 

§  115.80  General. 

(a)  Scope.  The  regulation  in  this 
Subpart  concerns  entitlements  calcu¬ 
lated  under  section  3  of  the  Act  with 
respect  to  children  who  reside  on  low- 
rent  public  housing  or  who  reside  with 
a  parent  who  is  employed  on  low-rent 
public  housing. 

(b)  Purpose.  The  purpose  of  the  reg¬ 
ulation  in  this  Subpart  is  to  imple¬ 
ment  the  requirement  stated  in  sec¬ 
tion  5(eK3)  of  the  Act  that  funds  paid 
to  local  educational  agencies  with  re¬ 
spect  to  the  children  described  in 
paragraph  (a)  of  this  section  must  be 
used  for  special  programs  and  projects 
designed  to  meet  the  special  educa¬ 
tional  needs  of  educationally  deprived 
children.  This  regulation  establishes 
particular  procedural  and  substantive 
requirements  regarding  the  applica¬ 
tion  for  and  use  of  these  funds. 

(c)  Definitions.  For  the  purposes  of 
this  subpart,  the  following  terms  are 
defined  as  indicated: 

(1)  “Educationally  deprived  chil¬ 
dren”  means  (1)  children  who  have 
need  for  spe<dal  educational  assistance 
in  order  that  their  level  of  achieve¬ 
ment  can  be  raised  to  that  appropriate 
for  children  of  their  age;  and  (2)  chil¬ 
dren  who  are  handicapped,  as  defined 
in  45  CFR  115.70(c). 

(20  UB.C.  240(e),  242(b),  1401(1).) 

(2)  “Low-rent  public  housing”  means 
any  low-rent  public  housing,  whether 
or  not  owned  by  the  ‘United  States, 
which  is  part  t>f  a  low-rent  housing 
project  assisted  under  the  United 
States  Housing  Act  of  1937,  section 
516  of  the  Housing  Act  of  1949,  or  part 
B  of  title  III  of  the  Economic  Oppor¬ 
tunity  Act  of  1964. 

(20  U.S.C.  240(e),  244(lKc).) 

(3)  “Section  5(e)”  means  section  5(e) 
of  Pub.  L.  81-874. 

(20  U.S.C.  240(e).) 

(4)  ‘"ntle  I”  means  title  I  of  the  Ele¬ 
mentary  and  Secondary  Education  Act 
of  1965  (20  U.S.C.  241a  et  seq.). 

(20  UB.C.  240(e).) 

§  115.81  Use  of  section  5(e)  funds. 

(a)  QeneraL  Section  5(eK3)  of  the 
Act  requires  that  an  applicant  which 
receives  a  payment  based  on  a  deter¬ 


mination  under  section  5(eKl)  of  the 
Act  (payments  attributable  to  children 
residing  on,  or  residing  with  a  parent 
employed  on,  low-rent  public  housing) 
use  the  funds  from  that  payment  only 
for  special  programs  and  projects  de¬ 
signed  to  meet  the  special  educational 
needs  of  educationally  deprived  chil¬ 
dren. 

(b)  Use  priorities.  An  applicant  re¬ 
ceiving  funds  under  section  5(e)  must 
use  those  funds  in  the  order  stated 
below. 

An  applicant  agency  first  has  a  choice 
of  using  the  section  5(e)  funds  for 
either  priority  (1)  or  priority  (2),  or 
both,  if  applicable.  However,  it  must 
fulfill  the  requirements  of  priority  (2), 
if  applicable,  before  proceeding  to  pri¬ 
ority  (3).  It  must  then  fulfill  the  re¬ 
quirements  of  priority  (3)  before  pro¬ 
ceeding  to  priority  (4).  The  priorities 
are: 

(1)  Agencies  xoith  reduced  title  I  allo¬ 
cations.  If  the  local  educational 
agency  has: 

(1)  Received  reduced  allocations  of 
title  I  fimds  because  of  the  revision  of 
the  title  I  distribution  formula  in  sec¬ 
tion  103  of  Pub.  L.  93-380  (Education 
Amendments  of  1974);  or 

(ii)  Received  funds  imder  subpart  C 
of  title  I  (as  in  effect  before  repeal  by 
Pub.  L.  93-380)  during  the  period  of 
July  1.  1973  to  June  30.  1975,  then  it 
may  use  section  5(e)  funds  to  continue 
or  supplement  existing  title  I  pro¬ 
grams  in  title  I  eligible  school  attend¬ 
ance  areas  already  receiving  title  I  as¬ 
sistance. 

(2)  Unserved  title  I  eligible  areas.  If 
the  local  educational  agency  has 
school  attendance  areas  which  are  eli¬ 
gible  for  title  I  assistance  but  which 
are  not  served  by  a  title  I  program,  the 
local  educational  agency  may  use  the 
section  5(e)  funds  to  provide  programs 
for  educationally  deprived  children  in 
those  areas. 

(3)  Other  title  /  programs.  If  all  eligi¬ 
ble  title  I  school  attendance  areas 
which  did  not  receive  title  I  funds  are 
served  by  a  section  5(e)  program,  the 
local  educational  agency  may  use  any 
balance  of  these  funds  to  supplement 
existing  title  I  programs  in  other  title 
I  eligible  areas. 

(4)  Other  school  attendance  areas.  If 
title  I  or  section  5(e)  programs  are  pro¬ 
vided  for  all  title  I  eligible  school  at¬ 
tendance  areas,  the  local  educational 
agency  may  use  these  funds  to  carry 
out  the  same  type  of  programs  for 
educationally  deprived  children  in 
other  school  attendance  areas. 

(20  U.S.C.  240(e).  242(b):  S.  Rept  No.  93- 
1026,  p.  162  (1974).) 

(c)  Section  5(e)  funds  supplementary 
to  State  and  local  funds.  An  applicant 
agency  must  use  section  5(e)  funds  in 
a  manner  which  supplement  and  do 
not  supplant  State  and  local  funds 
which  are  or  would  have  been  expend- 
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ed  for  the  free  public  education  of  the 
children  to  be  served  by  the  use  of  the 
section  5(e)  funds.  As  part  of  this  re¬ 
quirement.  applicant  agencies  must 
adhere  to  the  following  practices: 

(1)  The  use  of  section  5(e)  funds 
must  not  result  in  a  decrease  in  the 
use  of  State  or  local  funds  for  the  edu¬ 
cationally  deprived  children  to  be 
served  which,  in  the  absence  of  fimds 
provided  under  section  5(e).  would  be 
made  available  for  the  education  of 
those  children.  This  includes  State 
and  local  funds  for  general  education 
purposes  as  well  as  for  special  educa¬ 
tion  purposes. 

(2)  The  use  of  section  5(e)  funds 
must  not  result  in  a  penalization,  with 
respect  to  the  use  of  State  or  local 
funds  for  their  education,  of  the  edu¬ 
cationally  deprived  children  to  be  ’ 
served,  as  compared  to  other  children 
whose  education  is  provided  by  the  ap¬ 
plicant  agency. 

(3)  The  applicant  agency  may  use 
section  5(e)  funds  to  provide  services 
not  provided  by  funds  from  other 
sources.  However,  there  may  be  State 
or  local  funds  available  to  the  appli¬ 
cant  agency  which  are  designated  for 
the  same  services  included  in  the  sec¬ 
tion  5(e)  program  or  project.  If  there 
are  any  of  those  funds  available  to 
that  agency  at  the  time  it  submits  its 
section  5(e)  proposal,  then  it  must 
apply  those  fimds  in  conjunction  with 
the  section  5(e)  program  or  project. 

(4)  The  applicant  agency  may  not 
use  the  section  5(e)  funds  to  provide 
services  which  the  applicant  agency  is 
reqiiired  to  provide  under  State  law  or 
under  a  formal  determination  under 
Utle  VI  of  the  Civil  Rights  Act  of  1964. 
title  IX  of  the  Education  Amendments 
of  1972.  or  section  504  of  the  V(x»tion- 
al  Rehabilitation  Act  of  1973.  as 
amended,  or  under  a  final  court  order. 

(30  UJB.C.  240(d).  (e).  242(b):  S.  Rept  03- 
106.  p.  162  (1974).) 

(d)  Relation  to  section  S(.dK2)  of  the 
Act  (1)  Section  5(dK2)  of  the  Act  pro¬ 
vides  that  States  having  State  aid  pro¬ 
grams  designed  to  divide  expenditures 
for  children  equally  among  local  edu¬ 
cational  agencies  in  the  State,  which 
conform  to  subpart  B.  may  consider 
payments  received  by  an  agency  under 
Pub.  L.  81-874  as  local  resources  in  de¬ 
termining  the  need  for  or  the  amount 
of  State  aid  allocated  to  that  agency. 
The  regulation  setting  forth  those 
standards  appears  in  subpart  O  of  this 
part. 

(2)  Whether  or  not  a  State  has  a 
program  of  State  aid  that  meets  the 
requirements  of  section  5(dK2)  of  the 
Act.  payments  provided  under  section 
5(e)  may  not  be  considered  by  a  State 
in  determining  the  need  or  amount  of 
State  aid  which  will  be  allocated  to  a 
local  educational  agency  receiving 
those  payments. 

(20  UB.C.  240(dK2).  (e).  242(b):  8.  Rept  93- 
1026.  pp.  162-163  (1974):  8.  Rept  No.  93-763. 


pp.  55-56  (1974):  H.  Rept  No.  93-805,  pp.  42- 
43(1974).) 

(e)  Use  of  section  Sie)  funds  soUh 
other  funds.  An  applicant  may  not  con¬ 
solidate  section  5(e)  funds  aith  funds 
from  other  soiirces.  inciuding  other 
Federal  fvmds.  An  applicant  must  keep 
records  necessary  to  identify,  for  ac¬ 
counting  and  audit  purposes,  expendi¬ 
tures  from  section  5(e)  funds  for  pro- 
gr%ms  and  projects  specified  in  para¬ 
graph  (b).  However,  section  5(e)  funds 
may  be  used  concurrently  with  funds 
from  other  sources  in  those  programs 
and  projects. 

(20  Uj3.C.  240(e).  20  U.S.C.  1231(cKlKC).) 

(f )  AUovjahle  expenditures.  An  appli¬ 
cant  agency  which  receives  funds 
under  section  5(e)  must  use  those 
funcis  for  expenditures  which  are  di¬ 
rectly  related  to  the  conduct  of  section 
5(e)  programs  or  projects,  including 
expenditures  for  appropriate  staff  or 
instructional  materials  and  supplies. 
These  expenditures  may  also  include: 

(1)  Expenditures  for  the  construc¬ 
tion  of  school  facilities  to  meet  the 
special  educational  needs  of  the  educa¬ 
tionally  deprived  children  served  with 
section  5(e)  funds,  but  only  if: 

(1)  The  construction  is  essential  to 
assure  the  success  of  the  program  or 
project  serving  those  children,  and 

(ii)  The  construction  project  com- 
plies  with  the  requirements  of  45  CFR 
Part  lOOa.  subpart  K  (Construction 
Requirements); 

(2)  Expenditures  for  equipment,  ex¬ 
clusive  of  instructional  materials  and 
supplies,  to  meet  the  specific  educa¬ 
tional  needs  of  the  educationally  de¬ 
prived  children  in  the  program  or 
project  but  only  if: 

(i)  The  equipment  is  essential  to 
meet  the  needs  of  those  children;  and 

(ii)  The  recipient  agency  has  a  staff 
trained  in  the  use  of  the  equipment  to 
be  acquired  or  has  made  provision  for 
adequate  staff  training  in  the  use  of 
that  equipment. 

If  section  5(e)  funds  are  used  for  the 
acquisition  of  equipment  and  any  fi¬ 
nancial  advantage  is  realized  through 
bargains,  rebates,  discounts,  bonuses, 
free  pieces  of  equipment  (not  used  in 
the  program  or  project  contemplated 
by  this  paragraph)  or  other  circum¬ 
stances.  the  fair  value  of  that  financial 
advantage  is  not  an  allowable  expendi¬ 
ture  and  shall  not  be  credited  as  an  ex¬ 
penditure  of  those  funds. 

(20  UR.C.  235,  238,  240(e),  242(b).) 

(g)  Use  of  property  acquired  vith 
section  Sie)  funds.  The  applicant  shall 
maintain  title  to  and  administrative 
control  over  property  acquired  with 
section  5(e)  funds.  The  applicant  shall 
use  this  property  for  the  purposes  pro¬ 
vided  in  this  section  and  shall  not 
permit  the  property  to  be  used  to 
benefit  any  private  school.  The  inci¬ 
dental  use  of  the  property  for  other 


purposes  is  permitted  only  for  related 
educational  purposes  on  public  prem¬ 
ises  and  only  so  long  as  the  use  does 
not  interfere  with  the  canying  out  of 
a  project  under  section  5(e). 

(20  UJ3.C.  240(e).  242(b).) 

8 11SA2  Application  procedures. 

(a)  Claims  for  loto-rent  public  hous¬ 
ing  children.  In  accordance  with  the 
pr(x;edure8  set  forth  in  subpart  B  of 
this  part,  an  applicant  agency  must 
file  in  its  regular  application,  initial 
claims  for  children  who  reside  on  or 
reside  with  a  parent  employed  on  low- 
rent  public  housing  property.  The 
Comnc^ioner,  however,  will  not  make 
any  payments  based  on  those  claims 
until  the  appli(»uit  agency  has  com¬ 
pleted  the  steps  set  forth  in  paragraph 

(b)  of  this  section. 

(b)  Supplemental  submissions.  The 
applicant  agency  must  complete  the 
following  steps  before  it  rosy  re<%ive 
any  payments  based  on  claims  for  low- 
rent  public  housing  children. 

(1)  The  applicant  agency  must 
submit  to  its  State  educational  agency, 
as  a  supplement  to  its  application  filed 
under  subpart  B  of  this  subpart,  a  doc¬ 
ument  describing  the  proposed  use  of 
the  section  5(e)  funds.  The  document 
must  establish  that  the  applicant 
agency  has  complied  with  the  require¬ 
ments  of  88115-81.  115.84.  115.85, 
115.86,  115.87,  and  115.88  of  this  Sub¬ 
part.  The  State  educational  agency 
should  retain  this  document,  unless 
the  Commissioner  specifically  requests 
the  agency  to  forward  it. 

(2)  The  iq)plicant  agency  must 
obtain  a  certification  from  the  State 
educational  agency,  stating: 

(i)  The  particular  priority  use(s)  se¬ 
lected  by  the  applicant  agency  in  ac¬ 
cordance  with  8 115.81  of  this  Subpart, 
and  that  the  use(s)  selected  is  appro¬ 
priate; 

(ii)  That  the  proposed  use(s)  con¬ 
forms  to  the  requirements  of  this  sub¬ 
part;  and 

(iii)  The  amoimt  of  section  5(e) 
funds  that  the  applicant  agency  will 
iq>ply  to  the  approved  program  or 
project. 

This  State  certification  must  be 
based  on  a  review  of  the  document 
submitted  by  the  applicant  agency  in 
accordance  with  paragraph  (1)  of  this 
section.  The  State  certification  must 
be  submitted  to  the  Commissioner, 
either  directly  by  the  applicant  agency 
or  on  behalf  of  the  applicant  agency 
by  the  State  agency,  before  section 
5(e)  funds  can  be  release<L 

(20  UR.C.  240(e).  242(b):  8en.  Rept  No.  93- 
1026,  p.  162  (1974).) 

(c)  Assurances.  An  applicant  agency 
which  submits  a  claim  based  on  chil¬ 
dren  who  live  in  low-rent  puUic  hous¬ 
ing  must  provide  the  following  assur¬ 
ances  with  its  application  filed  under 
subpart  B  (Applications): 
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(1)  An  assurance  that  the  section 
5(e)  funds  will  be  used  only  for  the 
purposes  for  which  they  were  granted 
and  in  accordance  with  the  require¬ 
ments  of  that  section  of  the  Act  and 
this  regulation;  and 

(2)  An  assurance  that  the  section 
5(e)  funds  will  be  used  in  a  manner 
which  supplements  and  does  not  sup¬ 
plant  State  and  local  fimds  which  are 
or  which  would  be  expended  for  the 
free  public  education  of  the  children 
to  be  served  by  the  use  of  the  section 
5(e)  funds. 

(20  UJ3.C.  240-242(b).) 

§  1 1 5.83  Monitoring. 

(a)  The  State  educational  agency 
should  monitor  the  expenditure  of  sec¬ 
tion  5(e)  funds  by  applicants  for  pro¬ 
grams  and  projects  certified  by  that 
agency  in  accordance  with  §  115.82(b) 
of  this  subpart.  Whenever  a  State  edu¬ 
cational  agency  audits  a  title  I  pro¬ 
gram  or  project  in  a  local  educational 
agency  which  is  also  conducting  a  sec¬ 
tion  5(e)  program  or  project,  the  State 
agency  should  also  audit  the  section 
5(e)  program  or  project. 

(b)  If  a  State  educational  agency 
finds  at  any  time  that  an  applicant  is 
not  using  any  of  its  section  5(e)  funds 
for  the  piuposes  certified  by  the  State 
or  in  some  other  way  is  not  complying 
with  the  requirements  of  this  subpart, 
it  should  immediately  notify  the  Com¬ 
missioner. 

(c)  If  the  Office  of  Education  or  the 
Department  of  Health,  Education,  and 
Welfare  has  already  audited  an  appli¬ 
cant’s  section  5(e)  program  or  project, 
it  is  not  expected  that  the  State  edu¬ 
cational  agency  would  audit  the  same 
program  or  project. 

(20  U.6.C.  2401(e);  Sen.  Rept.  No.  93-1026.  p. 
162  (1974);  Cong.  Rec.  dally  ed..  July  31. 
1974,  H7396.) 

§  115.84  Needs  assessment. 

An  applicant  agency  which  submits 
a  claim  based  on  children  who  live  in 
low-rent  public  housing  must  provide, 
as  part  of  the  document  required  to  be 
submitted  to  the  State  educational 
agency  under  §  115.82(b)  of  this  sub¬ 
part.  sufficient  information  to  enable 
the  State  educational  agency  to  deter¬ 
mine  that  the  applicant  has  made  a 
needs  assessment  of  the  children  to  be 
served  in  its  school.  The  steps  required 
for  this  needs  assessment  are: 

(a)  Review  of  existing  data.  The 
local  educational  agency  must  review 
existing  data  on  the  performance  of 
children  in  the  agency’s  basic  pro¬ 
grams  of  instruction  in  all  attendance 
areas.  The  purpose  of  the  review  Is  to 
determine  the  incidence  and  severity 
of  educational  deprivation  among  all 
children  receiving  free  public  educa¬ 
tion  in  all  attendance  areas. 

(1)  The  data  reviewed  must  include 
past  evaluations,  if  any.  of  programs 
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or  projects  that  used  section  5(e) 
funds  in  that  agency. 

(2)  ’The  agency  must  review  data  on 
children  enrolled  in  private  schools  if 
the  program  or  project  for  which  sec¬ 
tion  5(e)  funds  will  be  used  is  designed 
to  serve  any  of  those  children. 

(3)  If  the  agency  has  already  re¬ 
viewed  data  in  connection  with  a  needs 
assessment  under  title  I  for  the  fiscal 
year  for  which  the  section  5(e)  fimds 
are  to  be  used,  except  for  a  review  of 
past  evaluations  of  projects  fiuided 
solely  with  section  5(e)  funds,  the 
agency  does  not  have  to  conduct  an¬ 
other  review  imder  this  paragraph. 

(b)  Selection  of  project  areas,  target 
groups,  and  the  needs  to  be  served.  The 
loc^l  educational  agency,  on  the  basis 
of  its  findings  from  the  review  con¬ 
ducted  imder  paragraph  (a)  must 
select: 

(i)  The  project  areas  (in  accordance 
with  8 115.8(KcX2)); 

(ii)  The  age  or  grade  levels  at  which 
it  will  operate  the  section  5(e) 
project(s);  and 

(iii)  The  types  of  educational  needs 
to  be  addressed  by  the  project(s). 

(c)  Identification  of  target  group 
children.  The  applicant  agency,  using 
the  data  reviewed  under  paragraph 

(a) ,  must  identify  all  of  the  education¬ 
ally  deprived  children  in  the  areas  to 
be  served  who  are  in  the  age  or  grade 
levels  and  have  the  type  of  education¬ 
al  needs  identified  under  paragraph 

(b) . 

(d)  Identification  of  children  most 
in  need.  ’The  local  educational  agency 
must  secure  any  additional  objective 
data  which,  in  combination  with  the 
existing  data  specified  in  paragraph 
(a),  will  enable  it  to  Identify  which  of 
the  educationally  deprived  children 
identified  in  paragraph  (c)  are  most  in 
need  of  special  assistance. 

(e)  Selection  criteria.  The  local  edu¬ 
cational  agency  must  set  forth  specific 
criteria  by  which  the  educationally  de¬ 
prived  children  in  the  project  areas 
will  be  chosen  to  receive  section  5(e) 
services.  An  educationally  deprived 
child  may  be  included  in  a  project 
even  though  he  or  she  is  not  from  a 
low-income  family. 

(f)  Diagnostic  procedures.  The  local 
educational  agency  must  use  adequate 
diagnostic  procedures  to  determine 
the  special  educational  needs  of  the 
children  chosen  to  be  served  in  a  sec¬ 
tion  5(e)  project. 

(g)  Consultation.  In  meeting  the  re¬ 
quirements  under  this  section,  the 
local  educational  agency  must,  to  the 
extent  feasible,  consult  with  teachers, 
parents,  and  persons  knowledgeable  of 
the  needs  of  private  and  public  school 
children. 

(20  U.S.C.  240(e),  242(b):  S.  Rept.  No.  93- 
1026,  p.  163  (1974);  Cong.  Rec.  daily  ed.,  July 
31, 1974,  H7396.) 
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8 115.85  Project  description,  giae,  scope, 
and  quality. 

(a)  Project  description.  As  part  of 
the  document  required  to  be  submit¬ 
ted  to  the  State  educational  agency 
under  8 115.82(b).  the  implicant  agency 
must  provide  a  description  of  the  sec¬ 
tion  5(e)  projecUs)  which  includes,  for 
each  project: 

(1)  The  educational  objectives  of  the 
project  and  the  relationship  of  these 
objectives  to  the  special  educational 
needs  identified  by  the  diagnostic  pro¬ 
cedures  required  under  8 115.84(f); 

(2)  The  resources  (including  the  tirpe 
of  staff  and  materials)  to  be  used  in 
the  implementation  of  the  projects 
and  plans  for  their  use; 

(3)  The  time  periods  and  instruc¬ 
tional  settings  for  the  project  services; 

(4)  The  niunber  of  the  children  to  be 
served  and  a  general  description  of 
their  special  educational  needs; 

(5)  The  methods  that  will  be  used  to 
evaluate  the  success  of  the  project  in 
attaining  its  objectives; 

(6)  A  budget  detailing  the  expendi¬ 
tures  required  for  the  implementation 
of  the  projects; 

(7)  The  special  educational  needs 
and  number  of  children,  if  any,  who 
reside  outside  the  project  area  and 
who  will  participate,  as  well  as  the 
manner  of  their  participation;  and 

(8)  Specific  provisions  for  informing 
and  consulting  with  parents  concern¬ 
ing  the  services  to  be  provided  for 
their  children  under  section  5(e),  the 
performance  of  their  children,  and  the 
ways  in  which  those  parents  can  assist 
their  children  in  realizing  the  benefits 
those  services  are  intended  to  provide. 

(b)  Size,  scope,  and  quality.  As  part 
of  the  document  required  to  be  sub¬ 
mitted  to  the  State  educational  agency 
under  8 115.82(b),  the  applicant  agency 
must  provide  sufficient  information 
for  the  State  agency  to  determine  that 
the  section  5(e)  program(s)  or 
project(s)  is  of  sufficient  size,  scope, 
and  quality  to  give  reasonable  promise 
of  substantial  progress  toward  meeting 
the  special  educational  needs  of  the 
children  to  be  served.  In  particular, 
the  applicant  agency  must  demon¬ 
strate  that: 

(1)  The  educational  objectives  of  the 
project  relate  to  one  or  more  of  the 
special  educational  needs  of  the  par¬ 
ticipating  children,  as  identified  in 
8 115.84; 

(2)  The  resources  to  be  used  in  the 
project  and  the  plans  for  their  use  are 
consistent  with,  and  show  reasonable 
promise  of.  meeting  the  objectives  of 
the  project; 

(3)  The  evaluation  plans  comply 
with  8115<86  and  are  adequate  for 
measuring  the  attainment  of  the  ob¬ 
jectives  described  in  paragraph  (bXl) 
of  this  section: 

(4)  The  expenditures  for  the  project 
(as  set  forth  in  the  budget)  are  not 
wasteful  and  are  proposed  for  use 
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solely  to  meet  the  special  educational 
needs  of  educationsdly  deprived  chil¬ 
dren  identified  in  accordance  with 
8 115.84; 

(5)  The  project  concentrates  on  a 
sufficiently  limited  number  of  services 
for  a  sufficiently  limited  number  of 
educationally  deprived  children,  iden¬ 
tified  in  accordance  with  §  115.84.  to 
show  reasonable  promise  of  meeting 
the  educational  objectives  identified  in 
paragraph  (a)  of  this  section; 

(6)  The  project  has  not  been  de¬ 
signed  to  meet,  nor  will  it  have  the 
effect  of  meeting,  the  general  needs  of 
schools  or  of  the  student  body  at  large 
in  a  school  or  of  a  specified  grade  in  a 
school; 

(7)  Any  services  or  resources  pro¬ 
vided  under  section  5(e)  will  be  offered 
only  to  those  children  who  have  been 
selected  to  participate  in  the  project  in 
accordance  with  8 115.84.  except  as  ap¬ 
proved  under  paragraph  (bK9)  of  this 
section; 

(8)  If  services  are  provided  in  the 
regular  classroom  or  in  other  settings 
in  which  children  other  than  those 
properly  selected  to  participate  in  the 
project  will  be  present,  these  services 
will  be  directed  to  the  selected  chil¬ 
dren  and  the  effectiveness  of  the  proj¬ 
ect  will  not  be  impaired  by  the  pres¬ 
ence  of  children  other  than  those  se¬ 
lected  to  participate; 

(9)  If  educationally  deprived  chil¬ 
dren  residing  outside  the  project  area 
will  participate,  these  requirements 
must  be  considered: 

(i)  Children  are  selected  under  the 
same  criteria  as  the  children  from  the 
project  area; 

(ii)  Their  participation  will  not 
result  in  the  exclusion  of  children 
from  the  project  area  who  meet  these 
criteria; 

(iii)  The  project  will  have  been  de¬ 
signed  solely  for  the  selected  children 
from  the  project  area;  and 

(iv)  Participation  of  children  from 
outside  the  project  area  will  not 
impair  the  effectiveness  of  the  project 
and, will  not  result  in  any  extra  cost; 
and 

(10)  Services  are  equitably  provided 
to  all  children  with  State  aid  and  local 
funds  without  regard  to  the  availabil¬ 
ity  of  section  5(e)  funds  in  the  appli¬ 
cant’s  schools  for  the  educationally  de¬ 
prived  children. 

(c)  Relation  to  existing  Title  I  pro¬ 
grams  or  projects.  If  the  applicant 
agency  proposes  to  use  the  section  5(e) 
funds  to  supplement,  under  8115.81 
(bKl)  or  (bK3).  an  existing  Title  I  pro¬ 
gram  or  project  it  is  conducting  in  a 
particular  school  attendance  area,  the 
agency  must  indicate  this  in  the  docu¬ 
ment  provided  the  State  educational 
agency  under  8115.82.  In  that  case, 
the  applicant  agency  is  not  required  to 
describe,  in  the  detail  required  by 
paragraph  (a)  of  this  section,  the  basic 
program  or  project  that  will  be  supple¬ 


mented.  It  must  describe  only  how  the 
section  5(e)  will  supplement  that  pro¬ 
gram  or  project. 

(20  US.C.  240(e).  242(b);  8.  Kept.  No.  9S- 
1026,0.162(1974).) 

8 115.86  Measurement  '  of  educational 
achievement  and  evaluation  of  pro¬ 
grams. 

As  part  of  the  document  required  to 
be  submitted  to  the  State  educational 
agency  under  8 115.82(b).  the  applicant 
agency  must  describe  the  procedures 
and  techniques  that  it  will  use  to 
evaluate,  at  least  annually,  the  effec¬ 
tiveness  of  section  5(e)  projects  in 
meeting  the  special  educational  needs 
of  participating  children.  The  descrip¬ 
tion  must  include  appropriate  per¬ 
formance  criteria  and  the  instruments 
and  methods  to  be  used  to  objectively 
measure  changes  in  the  educational 
achievement  of  those  children. 

(a)  The  applicant  agency  must  use 
objective  standards  or  norms  in  meas¬ 
uring  the  effectiveness  of  section  5(e) 
projects  for  improving  the  educational 
achievement  of  the  participating  edu- 
(»itionally  deprived  children. 

(b)  The  applicant  agency  must 
evaluate  the  effectiveness  of  programs 
and  projects  for  children  enrolled  in 
private  schools  who  participated  in 
them. 

(20  U.S.C.  240(e),  242(b);  S.  Kept  No.  93- 
1026,  p.  162  (1974).) 

8 115.87  Parent  advisory  councils. 

(a)  Scope.  Section  141(aK14)  of  Title 
I  and  8 116a.25  of  the  Title  I  regula¬ 
tion  (45  CFR  Part  116a.25)  require  the 
establishment  of  district  advisory 
councils  and  school  advisory  coimcils 
by  local  educational  agencies  receiving 
assistance  under  Title  I.  This  section 
of  this  subpart  sets  forth  the  rules  for 
establishing  and  operating  of  district 
and  school  advisory  councils  for  pro¬ 
jects  assisted  under  section  5(e). 

(b)  Section  5(e)  projects  and  existing 
Title  I  district  council.  If  a  local  edu¬ 
cational  agency  which  receives  fimds 
under  section  5(e)  has  established  a 
district  advisory  council  imder  section 
141(aK14)  of  'ntle  I  and  8 116a.25  of 
the  Title  I  regulation,  that  agency 
may  designate  that  council  to  serve  as 
the  district  advisory  council  for  pro¬ 
jects  supported  in  whole  or  in  part 
with  funds  under  section  5(e),  if  it 
takes  steps  to  insiu*e  that: 

(1)  The  functions  and  duties  of  the 
council  are  extended  to  these  projects; 
and 

(2)  The  district  advisory  coimcil  in¬ 
cludes  at  least  one  member  who  is  se¬ 
lected  by  parents  in  a  project  area  (if 
any)  havW  a  project  served  with 
funds  under  section  5(e)  but  not  with 
funds  under  Title  I.  See  8 115.81  (bKl) 
and  (bK3). 

(c)  Section  5(e)  projects  in  agencies 
without  Title  I  district  councils.  If  an 


applicant  agency  which  receives  sec¬ 
tion  5(e)  funds  does  not  have  an  exist¬ 
ing  Title  I  district  advisory  council,  it 
must  establish  a  district  advisory 
council  for  section  5(e)  projects  in  the 
same  way  that  Title  I  district  advisory 
councils  are  established  mider 
8 116a.25  of  the  Title  I  regulation. 

(d)  Section  5(e)  projects  and  existing 
Title  I  school  advisory  councils.  If  an 
applicant  agency  which  receives  sec¬ 
tion  5(e)  fimds  uses  these  funds  for 
projects  in  a  school  attendance  area 
which  has  an  existing  Title  I  school 
advisory  council,  the  agency  may  des¬ 
ignate  that  council  to  serve  as  the 
school  advisory  council  for  projects 
supported  in  whole  or  in  part  with 
funds  under  section  5(e),  if  the  func¬ 
tions  and  duties  of  the  council  are  ex¬ 
tended  to  those  projects.  See  §  115.81 
(bXDand  (bK3). 

(e)  Section  5(e)  projects  in  school  at¬ 
tendance  areas  without  Title  I  school 
advisory  councils.  If  an  applicant 
agency  which  receives  section  5(e) 
funds  proposes  to  use  those  funds  in  a 
school  attendance  area  which  does  not 
have  an  existing  Title  I  school  adviso¬ 
ry  council,  it  must  establish  a  school 
advisory  council  for  that  attendance 
area  in  the  same  way  that  Title  I 
school  advisory  councils  are  estab¬ 
lished  under  8115a.25  of  the  Title  I 
regulation. 

(f)  General  rules  for  advisory  coun¬ 
cils.  The  following  rules  apply  to  advi¬ 
sory  councils  designated  or  established 
by  an*  applicant  agency  under  this  sec¬ 
tion: 

(1)  Parents  of  children  who  are  par¬ 
ticipating  (or  will  participate)  in  a 
project  for  which  section  5(e)  funds 
are  used  are  eligible  for  membership 
on  a  district  advisory  council  or  school 
advisory  council  to  the  same  extent 
that  they  would  be  under  8 116a.25  of 
the  Title  I  regulation  if  their  children 
participated  in  projects  supported 
with  Title  I  funds. 

(2)  Parents  in  school  attendance 
areas  served  by  a  project  supported 
with  section  5(e)  funds  are  eligible  to 
participate  in  the  selection  of  mem¬ 
bers  of  the  district  and  school  advisory 
councils. 

(3)  The  advisory  functions  of  these 
councils  and  their  rights  to  access  to 
information  under  8 116a.25  of  the 
Title  I  regulation  extend  to  projects 
supported  with  section  5(e)  funds. 

(g)  Supplements  to  applications.  As 
part  of  the  document  required  to  be 
submitted  to  the  State  educational 
agency  under  8 115.82(bK2).  an  appli¬ 
cant  agency  which  receives  section 
5(e)  funds  must  include  a  description 
of  the  steps  which  it  has  taken  or  is 
taking  to  meet  the  requirements  of 
this  section.  The  description  must  be 
sufficient  to  permit  the  State  educa¬ 
tional  agency  making  the  certification 
under  8 115.82(bK2)  to  determine  that 
the  steps  described  by  the  applicant 
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agency  are  adequate  to  meet  the  re¬ 
quirements  of  this  section. 

(20  U.S.C.  24(Ke);  242(b);  S.  Rept.  No.  93- 
1026,  p.  162  (1974).) 

§  115.88  Participation  of  private  school 
children. 

(a)  Participation  permitted.  Appli¬ 
cants  receiviiig  section  5(e)  funds  may 
provide  services  with  those  funds  to 
educationally  deprived  children  at¬ 
tending  private  schools  with  those 
funds. 

(b)  Rales  for  participation.  If  an  ap¬ 
plicant  includes  children  attending 
private  schools  in  a  section  5(e)  pro¬ 
gram  or  project,  the  use  of  section  5(e) 
funds  for  those  children  is  subject  to 
the  following  conditions: 

(1)  Educationally  deprived  children 
attending  private  schools  must  be  se¬ 
lected  for  the  section  5(e)  program  or 
project  on  the  same  basis  as  children 
attending  public  schools.  The  supple¬ 
ment  to  the  application  submitted 
under  §  115.82(b)  must  state: 

(1)  The  number  of  private  school 
children  who  were  found  to  be  educa¬ 
tionally  deprived  according  to  specific 
criteria  used  under  $  115.84; 

(li)  The  number  of  those  children 
who  are  expected  to  be  Included  in  the 
section  5(e)  program  or  project:  and 

(iii)  The  degree  and  manner  of  their 
expected  participation. 

(2)  The  programs  or  projects  in 
which  those  children  are  included 
must  meet  the  children’s  special  edu¬ 
cational  needs  rather  than  the  general 
needs  of  the  private  schools  which 
they  attend,  the  student  body  of  those 
schools,  or  children  within  a  specific 
grade  in  those  schools.  Provisions  for 
serving  educationally  deprived  chil¬ 
dren  attending  private  schools  may 
not  include  the  financing  of  the  exist¬ 


ing  level  of  instruction  in  the  private 
schools. 

(3)  Any  project  involving  the  partici¬ 
pation  at  the  same  site  of  children  at¬ 
tending  private  schools  and  children 
attending  public  schools  must  avoid,  as 
much  as  possible,  classes  which  are 
separated  by  school  attendance  or  reli¬ 
gious  affiliation  of  the  children. 

(4)  Public  school  personnel  may  be 
made  available  in  other  than  public 
school  facilities,  but  only  when  neces¬ 
sary  to  provide  special  services  (such 
as  therapeutic,  remedial,  or  welfare 
services,  broadened  health  services, 
and  guidance  and  counseling  services) 
for  those  educationally  deprived  chil¬ 
dren  for  whom  those  services  were  de¬ 
signed,  and  only  when  those  services 
are  not  normally  provided  by  the  pri¬ 
vate  schools. 

(5)  Provisions  for  special  educational 
services  for  educationally  deprived 
children  attending  private  schools 
may  not  include  paying  salaries  for 
teachers  or  other  employees  of  private 
schools,  except  for  services  performed 
outside  their  regular  hours  of  duty 
and  imder  public  supervision  and  con¬ 
trol. 

(6)  An  applicant  agency  which  con¬ 
ducts  a  project  including  educationally 
deprived  children  attending  private 
schools  must  maintain  continuing  ad¬ 
ministrative  direction  and  control  over 
those  services  and  over  the  use  of 
equipment  required  to  provide  those 
services. 

(20  U.S.C.  240(e).  242(b);  S.  Rept.  No.  93- 
1026.  p.  162(1974).) 

§  115.89  Applicability  of  other  statutory 
and  regulatory  requirements. 

(a)  Applicability  of  general  provi¬ 
sions  regulations.  Relevant  provisions 


contained  in  parts  100a  and  100c  of 
this  chapter  are  applicable  to  pro¬ 
grams  conducted  imder  section  5(e), 
with  the  following  exceptions: 

Sec. 

100a.l5  Applications  for  grants  or  con¬ 
tracts. 

lOOa.26  Review  of  applications. 
lOOa.27  Disposition  of  applications. 
lOOa.31  Preapplications. 

Subpart  C — Application  Forms  for  Stoto  and 
Local  Govemmonts 

lOOa.54  Duration  of  projects. 
lOOa.62  Payment  methods  for  nonconstruc¬ 
tion  projects. 

lOOa.71  Checks-paid  basis  letter  of  credit. 

Subpart  P — Financial  Raporting  Roquiraments 

lOOa.405  Request  for  advance  or  reim- 
-  bursement. 

Subpart  Q — Monitoring  and  Reporting  of 
Program  Performance 

lOOa.432  Performance  reports  for  noncon¬ 
struction  projects. 

(20  n.S.C.  1221c(bKl);  20  U.S.C.  242(b); 
OMB  Cir.  A102.) 

(b)  Applicability  of  civil  rights  and 
related  requirements.  Payments  pro¬ 
vided  under  section  3(d)(2)(C)  are  sub¬ 
ject  to  the  published  requirements  of 
the  following  laws  and  regulations: 
Title  VI  of  the  Civil  Rights  Act  of  1964 
(45  CFR  Part  80);  Title  IX  of  the  Edu¬ 
cational  Amendments  of  1972  (45  CI^ll 
Part  86);  and  section  504  of  the  Voca¬ 
tional  Rehabilitation  Act  of  1973  (45 
CFR  Part  84). 

(42  U.S.C.  200d;  20  U.S.C.  1681.  29  n.S.C. 
794.) 

[PR  Doc.  78-12001  Filed  5-5-78;  8:45  am] 
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